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Law of Contract is the most important and basic part of Mercantile law. It is the foundation for many
other laws falling in the category of mercantile laws. It is not only the mercantile or trader but every
person who lives in the organised society, consciously or unconsciously enters into contract from
sunrise to sunset. When a person hires a taxi, or orders something in a hotel or buys something form a
shop, purchases a newspaper, ride a bus etc. he actually enters into and performs contract though he
may be unaware of this fact. Such contracts at times create legal relations giving rise to certain rights
and obligations.

The law relating to contracts in India is contained in Indian Contract Act, 1872. The Act came
into force with effect from September 1, 1872. 1t is applicable to the whole of India except the State
of Jammu & Kashmir (A4s per Section 1).

SCHEME OF THE ACT: The scheme can be divided into tw

had 266 Sections divided into following groups: <\f\
(\
PROVISIONS SECTIONS

General Principles of Law of Contract 1to 75

Contract relating to cont@t\\o\f%e}%_%ods _
N

Special kinds of Contracts (for example: Indemnity,
Guarantee, Bailment, Pledge and Agency) 125 to 238

SICP N i r\\\%-

re repealed from the Contxa 2 nd two new Acts were enacted for the

N

N iap@s@N\T\r\ohM OF INDIAN CONTRACT ACT

Law of Contract'\basica l es to the essentials of a valid contract, the rules for performance
and discharge of a contxa remedies available to the aggrieved party in cases of the breach of
the contract.

he Act as enacted originally

The Indian Contract Act, in its present form may be divided into two parts-
= The First part of the enactment i.e. Section 1 to 75 deals with the general principles of the law
of contract which apply to all types of contracts irrespective of their nature.
= The second part (i.e. Section 124 to 238) deals with special types of contracts namely
indemnity and guarantee, bailment and pledge, agency etc.

Enforcement of Act: The Indian Contract Act was passed in 1872 and came into force from 1st
September, 1872. Prior to this English law of contract was followed in India. Law of contract creates jus
in personam and not jus in rem. It extends to whole of India except state of Jammu and Kashmir.

OBJECTIVE OF THE ACT: The objective of the Contract Act, 1872 is to ensure that the rights and

obligations arising out of a contract are honoured and that legal remedies are made available to an
aggrieved party against the party failing to honour his part of agreement. Act lays down the basic
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principles of the formation, performance and enforceability of contracts. Although, law of contract is
not the whole law of agreements or that of obligations.

DEFINITIONS OF CONTRACT

“Every agreement and promise enforceable at law is a
contract.”

[~ '\

“A contract is an agreement between two or more persons

HALSBURY which is intended to be enforceable at law and is contr_acted
by the acceptance by one party of an offer made to him by
the other party to do or abstain from doing some act.”

—~ 3/ N\ \"

“A contract is an agreement creating and defining obligation
between the parties”

\~—) 1 — N\ XT

"A legally binding agreement made between two or more
persons by which rights are acquired by one or more to acts
or forbearances on the other or others."

S NN

In essence, an agreement may be or may not be enforceable by law, and so all agreements are

—

not contracts. Only those agreements are contracts, which are enforceable by law.
A

IAGREEMENT + ENFORCEABILITY BY LAW = CONTRACTI

Hence, it can be concl«l t@?\\;@ﬁére agreements, but all agreements are not contracts.”

DISTINCTION BETWEEN CONTRACT & AGREEMENT |

BASIS OF CONTRACT AGREEMENT
DISTINCTION
Section Sec. 2(h) Sec. 2(e)
Definition A contract is an agreement | Every promise or every set of promises
enforceable by law. forming consideration for each other is an
agreement.
Enforceability Every contract is enforceable Every promise is not enforceable.
All contracts are necessarily | Every agreement need not necessarily be a
Inter-relationship | agreements. contract.
The scope of a contract is | Its scope is relatively wider, as it includes
Scope limited, as it includes only | both social agreement and commercial
commercial agreements. agreements.
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Only legal agreements are | An agreement may be both legal and illegal.
Validity and legal | called contracts. Every contract | It is not necessary for every agreement to
obligation contains a legal obligation. have legal obligation.

VARIOUS DEFINITIONS UNDER INDIAN CONTRACT ACT, 1872

e Proposal (1 e. offer) [Sectlon Zlall When one person 51g 1f§ C

Q another his willingness to do

Promise [Section Z(bég' A Propaqsa
an offer is accepted it SP

& e person making the
alled as promisee.

the price paid by the one party for the
QUQO” i.e. something in return.

greément enforceable by law is a contract.
: An agreement not enforceable by law is void.

o Voidable contract [Section 2(i)]: An agreement is a voidable contract if it is enforceable by law
at the option of one or more of the parties there to (i.e. the aggrieved party), and it is not
enforceable by law at the option of the other or others.

o Void contract [Section 2(j)]: A contract which ceases to be enforceable by law becomes void
when it ceases to be enforceable.

There are two basic essential elements of a contract-
= An agreement

Join us on Telegram for more: "Law College Notes & Stuffs" 4
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= Its enforceability by law
These two components together constitute the basis for a contract and are explained as follows:

AGREEMENT] Agreement has been defined in Section 2(e) as "every promise or every set of promises
orming the consideration for each other" Further, promise is defined in Section 2 (b) as, "a proposal
when accepted become a promise."

In other words, an agreement consists of a proposal or an offer by one party and its acceptance by
the other party. It also implies that the parties have a common intentjon about the subject-matter of
their agreement. Two parties must be thinking of the same thing in fbe same sense. Thus agreement is
the outcome of two consenting minds i.e. 'consensus ad ide

N\ AN

‘ WHAT IS ENFORCEABILITY OF CONTRACT??

» Unenforceable agreement
» Enforceable agreer@t

Agreements are two types- w

A ive rise to legal obligations.

Il agreements to become a contract must

c or moral arrangements, which lack
are said to be enforceable in which the

Usually it is a legal presumption tha rymercial agreements do have a basic intention to create a
legal relationship and therefor€ they rceable at law. All these agreement which are enforceable
at law are contracts

This also implies thatwu able agreements remain agreements only and cannot be converted
into a valid contract and\gnly enforceable agreements are converted into a valid contract. Therefore we
can conclude that: “All contracts are agreements but all agreements are not contracts.” An
agreement, to be enforceable by law, must possess the essential elements of a valid contract as
contained in Section 10 of the Indian Contract Act.

According to Section 10, “All agreements are contract if they are made by the free consent of
the parties, competent to contract, for a lawful consideration and with a lawful object and are not
expressly declared to be void.”

Simplifving the same, all agreements are contracts, if they are made-
by free consent of the parties,

competent to contract,

for a lawful consideration

with a lawful object, and

not hereby expressly declared to be void

333330
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Along with the elements mentioned under Section 10 there are certain other basic elements of a
valid contract which may be mentioned as follows -

1. Proper Offer and Acceptance: There must be at least two parties- one making the offer and the
other accepting it. Such offer and acceptance must be valid. An offer to be valid must fulfill certain
conditions, such as it must intend to create legal relations, its terms must be certain and
unambiguous, it must be communicated to the person to whom it is made, etc. An acceptance to be
valid must fulfill certain conditions, such as it must be absolute and unqualified, it must be made in
the prescribed manner and it must be communicated by an orized person before the offer
lapses.

on to create legal relations in

2. Intention to Create Legal Relationship: The requi ;
7 appropriate for court action. Not

contract law is aimed at sifting out cases whict
every agreement leads to a binding contr

duty to honour that agreement but
to such agreements do nat int
wishes. In order to det'

agreements and agree
parties to creatga

Q on. It is a social agreement. If X fails to
or enforcing the agreement. Similarly, if Y fails
for enforcing the agreement.

ros. (1925)

3. Capacity of Parties: the requirement of Sec. 10, the parties to an agreement must be

competent to contrac other words, they must be capable or competent to enter into a contract.
If either of the parties does not have the capacity to contract, the contract is not valid. According to
Section 11 of Indian Contract Act, 1872, “Every person is competent to contract who is of the age
of majority according to the law to which he is subject and who is of sound mind and is not
disqualified from contracting by any law to which he is subject.” Therefore, other way round,
following persons are incompetent to contract-

(a) Minors,

(b) Persons of unsound mind, and

(c) Persons disqualified by law to which they are subject.

So, the person to be competent to contract must be major, must be of sound mind and
must not be declared disqualified from contracting by any law to which he is subject. If the parties
to agreement are not competent to contract, then no valid contract comes into existence.

RELEVANT CASE: Mohiri Bibi v. Dharmodas Ghosh (Landmark case on minor’s contract. Minor’s
contract has been held as void ab initio.)

Join us on Telegram for more: "Law College Notes & Stuffs" 6
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Lawful Consideration: An agreement must be supported by lawful consideration. Consideration
means something in return. In the words of Pollock, "Consideration is the price for which the
promise of another is bought." Consideration is known as quid pro-quo i.e. something in return.
Contract Act not only requires a consideration rather it prescribes for a lawful consideration. Now,
what constitutes a lawful consideration has been explained under Section 23 of the Indian
Contract Act, 1872, according to which, “The consideration is considered lawful unless it is
orbidden by law or is of such a nature that if permitted would defeat the provisions of an
law, or is fraudulent or involves or implies injury to the person or property of another or is

immoral or is opposed to public policy.”

Example: A agrees to sell his car to B for Rs.1,00,000. H
consideration for A’s promise to sell the car and A’s
B’s promise to pay Rs.1,00,000.

ise to pay Rs.1,00,000 is the
e car is the consideration for

it involves a
the courtre

parties \a/contract is one of the essent
Section10. The parties to a con%r%é%loul e/identity of minds. This is called consensus ad

idem in English Law. Consent has b efined under Sec. 1.3 of the Contract Act as follows-

“Two or more person are said to consent when they agree upon the same thing in the same
sense” (consenst s ad ide w\th/at there is no contract if the parties have not agreed upon
the same thing s@se

guires not only consent but a free consent. According to Section 14,
e‘when it is not caused by-

Further, Contract A
consent is said to be f
o Coercion, or
o Undue influence, or
o Fraud, or
o Misrepresentation, or
o Mistake.
A contract which is valid in all other respects may still fail because there is no real consent to it by
one or both of the parties.

7. Agreement not expressly declared void: The agreement must not have been expressly declared
void under the provisions of Sections 24 to 30 of the Indian Contract Act, 1872. (For example-
Agreements in restraint of trade, marriage, legal proceedings and agreement by way of wager have
been expressly declared as void under the Act itself.

Join us on Telegram for more: "Law College Notes & Stuffs" 7
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Example: X promised to marry none else except Y and in default pay her Rs.1,00,000. X married Z
and Y sued X for the recovery of Rs.1,00,000. It was held that Y was not entitled to recover
anything because this agreement was in restraint of marriage and as such void.

8. Certainty of meaning: The terms of the agreement must be certain and unambiguous. According
to Section 29 of the Indian Contract Act, 1872, “Agreements the meaning of which is not certain

or capable of being made certain are void.”

9. Possibility of Performance: The terms of the agreement must be such as are capable of
performance. If the act is impossible in itself, physically or legally, it cannot be enforced at law.
According to Section 56, “An agreement to do an impossible act is void.”

Example: X agrees with Y to discover treasure by magi Y agreés to pay Rs 1,000 to X. This
agreement is void because it is an agreement to do-a ble aet. Example II: X agrees with Y
to enclose some area between two parallel linesay pay Rs 1,000 to X. This agreement
is void because it is an agreement to do an ippo

10. Legal Formalities must be complete: Th
as to writing, registration, stamping e
An oral contract is a perfectly vatid
is required by some statu{}
immovable property,
company, etc. Registrati

of the Registration Act.
ExamQI An <oraha

ust be in writing.

(N

[ CLASSIFICATION OF CONTRACTS ]

R\
QIR

N
ON THE BASIS OF ON THE BASIS OF ON THE BASIS OF
CREATION OR VALIDITY OR EXECUTION OR ON THE BASIS
FORMATION ENFORCEABILITY PERFORMANCE OF LIABILITY
Y,

A. On the basis of creation or formation-

1. Express Contracts: An express contract is one entered into by words which may be either
spoken or written. Where the proposal and acceptance is made in words, it is an express
contract.

Example 1: A says to B, “Will you buy my furniture for Rs. 50,000?” B says to A, “I am ready to
buy your car for Rs. 50,000.” It is an express contract made orally.

Example 2: A writes a letter to B, I offer to sell my furniture to you for Rs. 50,000.” B send a
letter to A, “I am ready to buy your furniture for Rs. 50,000.” It is an express contract made in
writing.

Join us on Telegram for more: "Law College Notes & Stuffs" 8
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2. Implied Contracts: Where the proposal or acceptance is made otherwise than in words, it is an

implied contract. Implied contract can be inferred from the surrounding circumstances and the
conduct of the parties who made them.

Example: A, a coolie in uniform picks up the baggage of B to carry it from railway platform to
the taxi without being asked by B to do so and B allows it. In this case there is an implied offer
by the coolie and an implied acceptance by the passenger. Now, there is an implied contract
between the coolie and the passenger and the passenger is bound to pay for the services of the
coolie.

innwhich there is no intention on
n such a contract, rights and

uasi_Contracts or constructive contracts: It is contrac
either side to make a contract, but the law imposes a co
obligations arise not by any agreement between the
finder of lost goods is under an obligation to fi . e Owner and return the goods.
Similarly, where certain goods are delivered-to a s-addressee, the addressee is under an
obligation either to pay for them or retu

Y
E. Com. Contracts/Contracts over Internet: TheSe contracts are entered into between the
parties using internet. ln ele ic comigerce, different parties/persons ct

are linked to other n DI (Electronic Data Inter-ch
business transacti(@\% icThode.
N\ A

B. On the basis of validity or enforceability- x <>
N\ N\ N\

Valid Contract; An agreement enforceable at law is a valid contract as per Sec. 2(h). An
agreement becomes a contract when all the essentials of a valid contract as laid down in Section

10 are fulfilled. ~
e NS D
Void Contract [Sec. 2(j)]: The ,peﬁl\'Voi ontract’ is a contradiction in terms. But according to

Section 2(j), “A contract which ceases to be enforceable by law becomes void when it ceases
to be enforceable” In other words, a void contract is a contract which was valid and legally
enforceable when entered into but which subsequently became void due to supervening or
subsequent impossibility ij performance, change of law or some other reason.

PN
Void Agreements: According to Section 2(g), "An agreement which is not enforceable by law

by either of the parties is void." Such agreements are void ab initio i.e. they are unenforceable
from the very inception. No legal rights or obligations can arise out of a void agreement. For
example an agreement without consideration or with a minor is a void agreement. A void
agreement never matures into a contract.

Voidable Contract: According to Section 2(i), "An agreement which is enforceable by law at
the option of one or more of the parties thereto but not at the option of the other or others
is a voidable contract.” Note that the word used here is 'contract' and not just 'agreement'.
This is the result of absence of free consent in the contract. The consent is said to be not free
when it was obtained by coercion, undue influence, fraud, misrepresentation or mistake. The
other party who although took a consent cannot be allowed to take advantage of his own fraud
because this is a judicial principle that "He who comes into equity (i.e. before law) must come
with clean hands." Thus, a voidable contract is one which can be set aside or repudiated or
avoided at the option of that aggrieved party whose consent was not free. Also, a voidable
contract is valid and enforceable until it is repudiated (i.e. avoided) by the party entitled to
avoid it.

Join us on Telegram for more: "Law College Notes & Stuffs" 9
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[NOTE: As per Section 64 of the Contract Act, in case of a voidable contract, if the aggrieved party
decides to repudiate the contract, the party rescinding the contract must restore the benefit received by
him under the contract to the person from whom the benefit was received and the other party is freed
from his oligation to perform the contract. This is called “RESTITUTION"]

Unenforceable Contract: It is contract which is otherwise valid, but cannot be enforced
because of some technical defects like absence of a written form or absence of a proper stamp.
Such contracts cannot be proved in court. But, such contracts can be enforced if the technical
defect involved is removed. o~

Example: An oral agreement for arbitration is unenforceable because the law requires that an
arbitration agreement must be in writing. If the oral a reement for arbitration is reduced to
writing, it will become enforceable.

6. lllegal Agreements: An illegal agreementisQhe of which is unlawful, or is prohibited
by law or otherwise against the policy of law\Suc agreements cannot be enforced by law.
Illegal agreements are always void ab 1n1t10 Thus, a contract to commit dacoity is an illegal
agreement and cannot be enforced atlaw

e EFFECT ON COLLATERAL AGREEMENT In case of illegal agreements, even the collateral
agreements become void. Although an illegal agreement should be distinguished from a void
contract. All illegal agreements are void but all void agreements or contracts are not
necessarily illegal. Every void agreement is not illegal unless its object or consideration is
immoral, or opposed to public policy etc. A void contract does not affect collateral or a parallel

CEING) QN

C. On the basi{gf execution or performance-

1. Executed contracts: An execyted\cqntrac e where both the parties have performed their

respective obligations undex t tract and nothing remains to be done by either party.
Example: A offers to sellhisbike\ta Bfor Rs. 15,000. B accepts A’s offer. A delivers his bike to B

and B pays W,OO ( L is\an executed contract.

2. Executory Contract: Where/the contract is yet to be performed either wholly or partially or one

Example: A offers o sell his bike to B for Rs. 15,000. B accepts A’s offer. If the bike has not yet
been delivered by A and the price has not yet been paid by B, it is an executory contract.

3. Partly Executed and Partly Executory Contract: It is a contract where one of the parties to the
contract has fulfilled his obligation and the other party has still to perform his obligation.
Example: A offers to sell his bike to B for Rs. 15,000 on a credit of one month. B accepts A’s
offer. A delivers his bike to B. Here,the contract is executed as to A and executory as to B.

D. On the basis of liability-

1. Unilateral Contracts: A unilateral contract is one in which a promise on one side is exchanged
for an act on the other side. A contract is said to be unilateral where one party has discharged
his obligation either before or at time of entering into contract.

2. Bilateral Contracts: These are the contract where a promise on one side is exchanged for a
promise on the part of the other party.
Join us on Telegram for more: "Law College Notes & Stuffs" 10
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DISTINCTION BETWEEN VOID AGREEMENT AND VOID CONTRACT

BASIS OF
DISTINCTION

VOID AGREEMENT

VOID CONTRACT

1. DEFINITION

An agreement not enforceable by
law is said to be void. [Sec. 2(g)]

A contract which cases to be enforceable by

law becomes void when it ceases to be

enforceable [Sec. 2(j)]

2. TIME WHEN
BECOMES VOID

It is void from the very beginning.
(void ab initio)

[t becomes void subsequently due to change in

law o{g@ge in circumstances.

3. RESTITUTION

Generally no restitution s
granted, however, the Court may
on equitable grounds ant

restitution in case of
misrepresentation. o)

itutio ay be granted when the contract
scoyeréed/to be void or becomes void.

4. DESCRIPTION
IN THE ACT

Such agreemen Y Qb o0
th ct

mentioned a
g without

cements  with
consideration

been declared to b<

There is no mention of cases of void contracts

in the Act. They are created by circumstances
and law Courts e@e whether they have
become void eKnot

%

K ®

(> QN

DISTINCTION BETWEEN VOID A@h@ﬁMﬁMND VOIDABLE CONTRACT

\/ _/
BASIS OF VOID AGREEMENT VOIDABLE CONTRACT
DISTINCTION
1. DEFINITION & An agreement not enforceable | A contract enforceable by law at the option
ENFORCEA- by law is said to be void. It | of the aggrieved party is a voidable contract.
BILITY cannot be enforced by any | It continues to be enforceable if the
party. It is a nullity and hence | aggrieved party does not repudiate the
does not exist in the eye of law. | contract.
2. PERIOD OF It is void from the beginning i.e. | It is valid till it is avoided (or rescinded) by
VALIDITY void ab initio the aggrieved party to the contract.
Status of void agreement does | Status of such contract change when the
3. CHANGE IN not change with the change in | aggrieved party elects to avoid or rescind it
STATUS circumstances. within a reasonable time. It becomes void
when the aggrieved party elects to rescind it.
An agreement is void because | A contract is voidable when the consent of
an essential element of a valid | the party is caused by coercion or undue
4. CAUSES contract (other than free | influence or fraud or misrepresentation.
consent) is missing. Reasons
may be that it was made with
incompetent parties or for
unlawful objects and
consideration, or without
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consideration, or it is expressly
declared to be void under the
law.

5. TRANSFER OF
TITLE

The party obtaining goods
under void agreement cannot
transfer a good title to the third

party.

The party obtaining goods under voidable
agreement can transfer a good title to the
third party if the third party obtains it in
good faith and for consideration and the
aggrieved party has not avoided the contract
before such transfer.

6. RESTITUTION

7. DAMAGES

Parties do not have right to
restore the benefits passed on
to the other unless the parties
were unaware of the
impossibility of performance at
the time of agreement or the
party to the agreement was
minor.

No party has a right to get
compensation for damages
because such agreement has no
legal effect.

Generally, right for restitution is available if
the party elects to avoid the contract.

If a party rightfully rescinds (i.e. puts and
end) the contract, he can claim
compensation, he can claim compensation of
damages sustained by him due to non-
fulfillment of the promise.

\§>

M&’J
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DISTINCTION BETWEEN VOID CONTRACT & VOIDABLE CONTRACT

BASIS OF
DISTINCTION

VOID CONTRACT

VOIDABLE CONTRACT

1. DEFINITION A contract which ceases to
be enforceable by law
become void, when it ceases

to be enforceable.[Sec.2(j)]

A contract which is enforceable by law at the
option of the aggrieved party is a voidable
contract.

orin thg 5

2. PERIOD OF It remains valid till it does | It re the aggrieved party does not
VALIDITY not cease to be enforceable. elect; ?01 it'within a reasonable time.
3. WILL OF THE Its validity is not affected by 4\ts d\ity)ls affected by the will of the aggrieved
PARTY the will of any party. par ieved party has option to treat it either
decided by the law Cou i or repudiate it.
4. CAUSES

) d¢>e nfluence, fraud or
atimmes; 1t may be voidable
aSeetions 39, 53 and 55.

is caused by coercion,
misrepresentation.
under the provisio s@c

Contracts becom uév jGBntract is voidable when the consent of the party
to ch i i
(

e
/\QW

N\

NN
N

‘DISTINCTION BETWEEN VOID AND ILLEGAL AGREEMENT

SN NANET
BASIS OF VOID AGREEMENT ILLEGAL AGREEMENT
DISTINCTION

1. DEFINITION

Q

Q,

Wnot enforceable by
s veid.

An agreement which is expressly or
impliedly prohibited by law is
illegal.

Hence, the scope is wider than that
of the illegal agreements.

2. EFFECT ON reement collateral to the void | The agreement collateral to an
COLLATERAL reement is not necessarily void. illegal agreement is always void.
AGREEMENT

All void agreements need not | Allillegal agreements are void.

3. SCOPE necessarily be illegal agreements.

4. RESTITUTION

The Court may grant restitution of
money advanced if is minor or if the
parties were unaware of the
impossibility of performance of the
agreement.

Restitution of money is not granted
in case of an illegal agreement.
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PROPOSAL/OFFER

To form an agreement, there must be at least two elements- one offer and the other acceptance. Offer
or proposal is the starting point in the formation of an agreement. The word proposal is synonymous
with the English word ‘offer’. Thus offer is the foundation of any agreement.

As per Sec 2(a) of Indian Contract Act-

“When one person signifies to another his willingness-
= to do or to abstain from doing anything,
= with a view to obtaining the assent of that other to such acso abstinence,

he is said to make a proposal.” @
~~ A\

Observing the above definition, a proposal involves the following essential elements-
therwords, there cannot be a proposal by

a person to himself.
= It must be an expression of readi
doing something (i.e. anegati
= [t must be made witlg\/; i
abstinence.

esS to do (i.e. a positive act) or to abstain from

he consent of that other pers proposed act or

The person who mak d “Offeror” or “Promisor’ 4 ko whom the offer is

made is called the “Offereel zl—'\Promisee" \\\

HOW AN OFFER IS MA]\)/E: An offer may be eit expreés implied. An express offer is one which is
mada byw wﬁgspoken or written such/as letter) telegr lex, fax messages, e-mail or through
intern imyplied offer is one which may \be ered ffrom the conduct of the party or the

circumstan (\

| LEGAL RULES AS TO VALID OFFER

AN\ Y

1. Offer must be communicated to the offeree: The offer is completed only when it has been
communicat thevoqti@jf)'r\ﬁil the offer is communicated, it cannot be accepted. Thus, an
offer accepted\wi its Knowledge, does not confer any legal rights on the acceptor. Offer
must be made iew to obtaining the assent of the other party. An offer must be
distinguished from\aiere expression of intention. [Harris v. Nickerson (1873)]

In Lalman Shukla v. Gauri Dutt (1913), A’s nephew has absconded from his home. He
sent his servants to trace his missing nephew. When the servant had left, A afterwards
announced that anybody who discovered the missing boy would be given the reward of Rs.500.
The servant discovered the missing boy without knowing about the reward. When the servant
came to know about the reward, he brought an action against A to recover the same. But his
action failed. It was held that the servant was not entitled to the reward because he did not
know about the offer when the discovered the missing boy.

2. Special terms of the offer must also be communicated: If the special terms of the offer are not

communicated, the offeree will not be bound by those terms. This question of special terms
generally arises in case of standard form of contracts.

3. The offer must be certain, definite and unambiguous: No contract can come into existence if

the terms of the offer are vague or loose and indefinite. Both the parties should be clear about
the contract, its terms and the legal consequences that may follow in a particular contract.
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Sec.29 of Contract Act provides “a contract the terms of which is not certain and is not
capable of being made certain is void for uncertainty”

Example: A offered to sell to B. ‘a hundred tons of oil’. The offer is uncertain as there is nothing
to show what kind of oil is intended to be sold.

4. The offer must be capable of creating legal relation: The offeror must intend the creation of
legal relations. He must intend that if his offer is accepted a legally binding agreement shall
result. A social, moral or domestic agreement without any intention to create legal relation is
not a contract because the presumption is that parties do not intend legal consequences to
follow from breach of contract. For example, A invited o a dinner and B accepted the
invitation. It is a mere social invitation. And A will not be li b@if ye fails to provide dinner to B.

or implied. An offer which is
express offer. The offer which is

subject to a condition. In that case, the offer

can be accepted only %jec . A conditional offer lapse n the condition is

not accepted. | /(\ ®:

7. Communication of offer must be complete and acceptance of such original offer only can

make a contract i.e. a counter offer if made in place of acceptance will result in the lapse o
V% ~—/

the original offer:

original offer after which (&a r cannot be accepted.

AN N

8. Cross offer do not conclude a contract: Where two parties make identical offers to each other,
in ignorance\of ®ach o 0 r}fﬁe offers are known as cross-offers and neither of the two can
be called an acgeptanc other and, therefore, there is no contract.

9. An offer must not thrust or put the burden of acceptance on the offeree: Offer should not
contain a term the non-compliance of which would amount to acceptance. One cannot say while
making the offer that if the offer is not accepted before a certain date, it will be presumed to
have been accepted. Moreover, acceptance cannot be presumed from silence. Acceptance is
valid only if it is communicated to the offeror.

Example: A writes to B, “I offer to sell my house for Rs. 40000. If I do not receive a reply by next
Monday, I shall assume that you have accepted the offer.” There will be no contract if B does not

reply.

10. An_invitation to offer is not an offer: An offer must be distinguished from an invitation to
offer. In the case of an “invitation to offer” the aim is merely to circulate information of
readiness to negotiate business with anybody who on such information comes to the person
sending it. Such invitations are not offer in the eyes of law and do not become promises on
acceptance.
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Example: Menu card of restaurants, price-tags attached with the goods displayed in any
showroom or supermarket is an invitation to proposal/offer and not an offer in itself. If the
salesman or the cashier does not accept the price, the interested buyer cannot compel him to
sell, if he wants to buy it, he must make a proposal. Similarly, job or tender advertisement
inviting applications for a job or inviting tenders is an invitation to an offer. An advertisement
for auction sale is merely an invitation to make an offer and not an offer for sale. Therefore, an
advertisement of an auction can be withdrawn without any notice. The persons going to the
auction cannot claim for loss of time and expenses if the advertisement for auction is
withdrawn.

KINDS OF OFFER/PROPOSALC> >

8.

Express offer- When the offeror is expressly co
written, the offer is said to be an express offer.

icate offeror by words, spoken or

ons. A specific
f acceptance is

5 given in offer then offer is
y Rssary is case of general offer. Mere

he terms of the offer g : In Carlill v Carbolic Smoke Ball
Company Limited (1893), the Company\advertisstd.that/a reward of $100 would be given to any
persen 'Ho would suffer from influ
company according to the printe
medicine according to the print
a suit to recover the rewar
a general offer by using the medicine in the prescribed manner and as such she is entitled to
recover the reward\from t e@many

Cross offer- When ies exchange identical offers in ignorance at the time of each other’s
offer, the offer’s are called cross offer. A contract comes into existence when any of the parties,
accept the cross offer made by the other party.

Counter offer- When the offeree gives a qualified or conditional acceptance of the offer i.e. an
acceptance subject to modifications and variations in the terms of original offer, he is said to make
a counter offer. In other words, an offer made by the offeree in return of the original offer is called
as a counter offer. A counter offer amounts to rejection of the original offer.

Standing, open and continuous offer- An offer which is allowed to remain open for acceptance
over a period of time is known as standing, open or continuous offer. Tender for supply of goods is

a kind of standing offer. For example, when we ask the newspaper vendor to supply the newspaper
daily, in such case, we do not repeat our offer daily and the newspaper vendor supplies the
newspaper to us daily. The offers of such types are called standing offers.

Standard form of contract- In commercial transactions, usually parties do not intent to negotiate
the terms of contract at every occasion. And therefore, the institutions such as banks, insurance
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policy departments etc. design a standard document to be signed with every person who intends
to avail services from such institutions. Such documents are called Standard form of contracts.

LAPSE OF OFFER/MODES OF REVOCATION OF OFFER (SECTION 6)

An offer should be accepted before it lapses (i.e. comes to an end). An offer may come to an end in any
of the following ways stated in Section 6 of the Indian Contract Act:

1.

By communication of notice of revocation: An offer may come to an end by communication of

notice of revocation by the offeror. It may be noted that an offer can be revoked only before its
acceptance is complete for the offeror. In other words, an offerorcan revoke his offer at any time
before he becomes before bound by it. Thus, the communicatior of révocation of offer should reach
the offeree before the acceptance is communicated.

By lapse of time: An offer lapse-

a) If either offeror or offeree dies before a

b) Ifitis not accepted within-

o The specific time, or

o Areasonable tim

Where time is fix

time, the offer comes

acceptance is prescri
is not accepte i

atically on the explry of fiy we. Where no time for
to be accepted withi The offer lapses if it
pon the facts and

co d1

A
By the death or insanity of the offeror
comes to an end if the fact o
he makes his acceptance B

validh This will result in a valid contract, and legal representatives of
the deceased offero @o nd by the contract. On the death of offeree before acceptance, the

By counter offer by the offeree: Where a counter offer is made by the offeree, the original offer
automatically comes to an end, as the counter offer amounts to rejection of the original offer.

By not accepting the offer, according to the prescribed or usual mode: Where some manner of
acceptance is prescribed in the offer, the offeror can revoke the offer if it is not accepted according
to the prescribed manner.

By rejection of offer by the offeree: Where the offeree rejects the offer, the offer comes to an end.
Once the offeree rejects the offer, he cannot revive the offer by subsequently attempting to accept
it. The rejection of offer may be express or implied.

By change in law: Sometimes, there is a change in law which makes the offer illegal or incapable of
performance. In such cases also, the offer comes to an end.

Join us on Telegram for more: "Law College Notes & Stuffs" 17



https://t.me/LawCollegeNotes_Stuffs

https://t.me/LawCollegeNotes_Stuffs

Yenaissance

Law College

Class -B.A.LL.B. I SEM. Subject - Law of Contract-I

D
ﬁ ACCEPTANCE J

Acceptance is defined under Sec. 2(b) of Indian Contract act:

“When the person to whom the proposal is made, signifies his assent there to, the proposal is
said to be accepted.”

RN

Alike a proposal, an acceptance may also be express or implied.\When acceptance is made by
words, spoken or written, it is an express acceptance. If acce by conduct, it is an implied

acceptance. Thus where a person boards a train or bus, he i cepts to pay the usual fare.

Who may accept?
An offer can be accepted only by the pe o whom the offer is made. It cannot be

accepted by another person without thé ¢ person making it. Specific answer to this
question may be given with reﬁgenc
(a) In case of specific offer~(a

How to make acceptance
ike an affér, ceptance may also be ei

N
N\ LEGAL REQUIR/E\MENQ‘ME/A\\VKLTD ACCEPTANCE

AN\ N
1. Acceptance must be absolute and unconditional: As per Sec. 7(1), an acceptance must be

unconditional and unquatifie .NC ting an offer with conditions, variations and reservations
amounts to a couqter offef and\rejecsion of the original offer. The acceptor must comply with the
terms of the offar. A variat o@ oxalteration, however, small of the offer, will make the acceptance
invalid.

2. Acceptance must be communicated to the offeror: If the offeror remains silent and does nothing
to show that he has accepted the offer, no contract is formed. The acceptor should do something to
signify his intention to accept. Thus, where a person accepts an offer but fails to post the letter of
acceptance, it is no acceptance.

3. Acceptance must be within a reasonable time: Acceptance to be valid must be made within the
time allowed by the offeror and if no time is specified, it must be made within a reasonable time.

4. It must be according to the mode prescribed or usual or reasonable mode: As per Sec. 7(2), if
the proposal does not prescribe the manner in which it is to be accepted, then the offer must be
accepted in some usual and reasonable manner. And if the proposal prescribes the manner in
which it is to be accepted then the offer must be accepted in the prescribed manner only, within a
reasonable time. Acceptance should be exactly made as is demanded by the offeror. This is also
called “mirror image rule.”

Join us on Telegram for more: "Law College Notes & Stuffs" 18



https://t.me/LawCollegeNotes_Stuffs

https://t.me/LawCollegeNotes_Stuffs

Yenaissance

Law College
Class -B.A.LL.B. I SEM. Subject - Law of Contract-I

Consequence of not accepting the offer in the prescribed manner- If the offer is not accepted in
the prescribed manner then the offerer may approve or reject such acceptance. Ones such a
deviated acceptance is communicated to offerer, he may insist that the acceptance must be made in
the manner prescribed. If the offere wants to reject such acceptance, he must inform the acceptor
within a reasonable time that he is not bound by the acceptance because it is not in the prescribed
manner. Failure on the part of the offeror to do so will imply that he has accepted the acceptance
although it is not in the desired manner.

5. The acceptor must be aware of the proposal at the time of the offer: Acceptance follows offer. If
the acceptor is not aware of the existence of the offer and <an§s his acceptance, no contract

comes into being.
O\ <)

6. Acceptance must be given before the offer lapses or before the offer is revoked: It means that
acceptance must be made within the offer is in foxce i.e\befere /the offer has been revoked or offer

has lapsed.
7. Acceptance cannot be implied from silence: @fe ould not contain a term the non-compliance
f offeree remains

of which would amount te acc e. One\sanpot say while making the offery
silent then acceptance sh rgm such silence. Silence is nqt perinitted as a mode of
acceptance in law. Acceptance\ nlyif it is communicated to t.

fa

Q

| GENERAL RULESAS 7O/GOMMUNICATION OF OFEER, ACCERFANGE AND REVOCATION

AN i
When 'esm%\(;)ce and the offer and acceptarnce e\chged rough post, rules are
con ain@in Seitigjls/ 3 and 4. Q

Communication of proposal is complete- : pmes to the knowledge of the person to
ol if is made i.e. the offeree_In ca ffer is made by post, its communication will be
coniplete when the letter contai the o ches the offeree.

/\ AN
2. Communication of acceptance is complete-The communication of acceptance is complete at

different ti for the pr Bsgﬂa\r/ld acceptor. The rules regarding the communication of
acceptance S%ﬁ)llo SO
AN\

a) As against the proposer: As soon as a duly addressed letter of acceptance is put into
the course of transmission i.e. when the letter of acceptance is posted so as to be out of
reach of the acceptor, whether the same reaches the proposer or not. Thus, mere
posting of letter of acceptance is sufficient to conclude a contract. However, the letter
must be properly addressed and stamped. Where the letter of acceptance is posted by
the acceptor but it never reaches the offeror, or it is delayed in transit, it will not affect
the validity of acceptance. The offeror is bound by the acceptance.

b) As against the acceptor: As soon as the proposer receives the letter of acceptance.

[NOTE: The time gap between the date on which the letter of acceptance is posted and the date on
which the letter of acceptance is received by the proposer may be utilized by the acceptor to
withdraw or revoke his acceptance by a speedier mode of communication so that the revocation
notice reaches the proposer before the letter of acceptance.]

> ACCEPTANCE BY TELEPHONES TELEX OR FAX: Such contracts are treated on the same
principle as an oral agreement made between two parties when they are face to face with
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each other. In such cases, the communication of acceptance is complete when the
acceptance is received or is heard by the offeror and not when it is transmitted by the
offeree. The contract is concluded as soon as the offeror receives or hears the acceptance.
Therefore, the acceptor must ensure that his acceptance is properly received by the
proposer.

» THE PLACE OF CONTRACT: In case of acceptance by the post, the place where the letter of
acceptance is posted is the place of contract. Where the acceptance is given by
instantaneous means of communication (telephone, fax, telex etc.), the contract is made at
the place where the acceptance is received or is heard.

|COMMUNICATION OF REVOCATION OF OFFER OR ACCEPTANCEI)

incorporated under Sec. 5 of the Contract Act. The com
the person who makes it when it is put into the coyr
made, when it comes to his knowledge.

any time before the letter o

acceptor. Thus, the propgsex ma ke‘his offer by a speedj dd o
before the letter of ac ptﬁ is d by the acceptor.

/\ ~~~
RULES REGARDING REVOCATION:

mudt l\7vays be express.

isation which will reach

p
omgmun

hin or through a duly authorised agent

e Notise df revocation of a general offer t\be given through the same channel by which the
origindl offer was made.
e Offer can be revoked even if acceptance is lost or delayed in transit.
7N\

Time limit for revocation of acceptance: According to Sec. 5, “An_acceptance may be revoked at any
time_before the communication of the acceptance is complete as against the acceptor, but not

afterwards” \\N?\/
We know that communication of acceptance is complete as against the acceptor when the letter of

acceptance is actually received by the proposer. Hence, an acceptance can be revoked at any time before
the letter of acceptance is actually received by the proposer. Thus, the acceptor may revoke his acceptance
by a speedier mode of communication which will reach before the letter of acceptance is received by the
proposer.
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The proposition relating to the revocation of proposal and acceptance has been described b

Anson in the following words-

«“

‘Acceptance is to offer what a lighted match is to a train of gunpowder.
It produces something which cannot be recalled or altered.”

Here, gunpowder is offer and lighted match is the acceptance. When a lighted match is shown to a
train of gunpowder, it explodes and something happens which cannot be undone. Similarly, an
offer once accepted cannot be revoked. However, acceptance can be revoked by resorting to some
quicker means of communication so that the offeror learns about such revocation before
acceptance.

1s read first by the
flrs read the telegram and

Harvey v. Facey (1893)
Pharmaceutical Society of Great Britain v. Boots Cash Chemists Ltd. (1952)
MC Pherson v. Appanna (1951)
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CONSIDERATION

Consideration is the foundation of every contract and also one of the essential elements thereof. The
law insists on the existence of consideration if a promise is to be enforced as creating legal obligations.
In the absence of consideration a promise or undertaking is purely gratuitous and therefore creates no
legal binding effect. Consideration must be of two directional nature. That means both parties should
get benefitted mutually. The term “consideration” means something in return i.e. quid pro quo. What
is ‘something’ has been explained by Justice Lush in a leading English-ease Currie v. Misa as follows-

Pollock has suggested that “consideration is the price for which the promise of the other is

bought and the promise thus given for value is enforceable.”
A /\\ _ /X
Consideration may be in the form of cash, goods, act or abstmenceOé\ romise without
consideration is null and vowj\lf\ls\q}ued’a }ﬁkél promise or "Nudum Pactum. Nudo pacto non oritur
actio, i.e. an agreement without consideration is void. Section 25 Ir@@ ct Act supports

this contention and W{l@t&x@ément without cons w /
(&N A

Sec. 2(d) of the Indian Contract act, 1872 defines consideration as-

“When, at the desire of the promisor, the promisee or any other person has done o
abstained from doing, or does or abstains from doing, or promises to do or abstain from doin
something, such act or abstinence or promise is called a consideration for the promise.”

r

/

| ESSENTIALELEMENTS OF A VALID CONSIDERATION

7\

1. Consideration must move_at des1re of the promisor: An act or abstinence constitutiong
consideration musthave | e@ done at the desire of the promisor only. Any act performed at the
desire of the third\paxty out the desire of the promisor cannot be a valid consideration.

2. It may move from the promisee or any other person: An act constituting consideration may be
done by the promisee himself or any other person. Thus, it is immaterial who furnishes the
consideration & therefore may move from the promisee or any other person. This means that even
a stranger to the consideration can sue on a contract, provided he is a party to the contract
(Chinayya v. Ramayya)

3. Consideration may be of past, present or future:

a) Past Consideration: A consideration for the act done in past or which has already moved
before the formation of the agreement is a past consideration. Past consideration is valid in
Indian Contract Act, but past consideration is no consideration in English Law.

b) Present Consideration: When both the parties are ready to give consideration at the same
time or the consideration which moves simultaneously with the promise is a present
consideration.
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c¢) Future Consideration: When a party promises to do or to abstain from doing something in
future, it is a future consideration. The consideration which is to be moved after the
formation of agreement is called future consideration.

4. Consideration need not to be adequate: As per the definition of consideration it simply indicates
that "soemething in return" is consideration which must actually be of some value in the eyes of
law, that ‘something’ can be adequate or grossly inadequate. Law only requires the presence of
some consideration in a valid contract; its adequacy is not required in law.

According to Explanation 2 of Sec. 25, an agreement to which the consent of the promisor
is freely given is not void merely because the consideration is-inadequate; but the inadequacy of
the consideration may be taken into account by the Court in ing the question whether the
consent of the promisor was freely given.

5. Consideration must be real: It should not be u or impossible.

6. Consideration must be lawful: For a valid g0 snecessary that the consideration should be
lawful as according to Sec.23 of gtract Act, otherwise it will become void and

unenforceable i.e. it must@t bei l,imm or opposed to public policy

7. Must be something other than the romisor’s _existin ObII atlon

something which the pr E&l} otdlready bound to do beca 1s 0_d6 what a promisor
is already bourgi\fo‘s\ d@n g to the existing ob
"\
RELEVANT CASELAWS ON CONSIDERATION-
" Durga Prasadv)Bidldeo (1880)
ouri Mohammed (18
izv. Masum Ali (1 914)

» Tweddle v. Atkmson (1861 ]

}}N"P\Ré\é@\\(fklOUT CONSIDERATION IS VOID

The general rule as own n@er Sectlon 25 is “An agreement made without consideration is void”.
Every agreement to be\enfor le at law must be supported by valid consideration. An agreement made
without consideration is\void and is unenforceable except in certain cases. Sec. 25 & Sec. 185 specifies
exceptional cases where an agreement though made without consideration will be valid. These are as
follow:

1. Agreement made on account of natural love and affection [Sec. 25(1)]: An agreement though
made without consideration will be valid if it is in writing and registered and is made on account
of natural love and affection between parties standing in a near relation to each other. An
agreement without consideration will be valid provided-

(a) It is expressed in writing;
(b) It is registered under the law for the time being in force;
(c) It is made on account of natural love and affection;
(d) It is between parties standing in a near relation to each other.
All these essentials must be present to enforce an agreement made without consideration.

2. Agreement made to compensate past services voluntarily rendered [Sec. 25(2)]: An
agreement made without consideration will be valid if it is a promise to compensate wholly or in
a part a person who has already voluntarily done something for the promisor or something which
the promisor was legally compellable to do. To apply this rule, the following essentials must exist:
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(a) The act must have been done voluntarily;

(b) For the promisor or it must be something which was the legal obligation of the
promisor;

(c) The promisor must be in existence at the time when the act was done;

(d) The promisor must agree now to compensate the promisee.

Promise to pay a time-barred debt [Sec. 25(3)]: A promise to pay a time-barred debt is also

enforceable. But the promise must be in writing and be signed by the promisor or his agent
authorized in that behalf. The promise may be to pay the whole or part of the debt. An oral

promise to pay a time-barred debt is unenforceable.

4. Completed gifts [Exp. 1 to Sec. 25]: Explanation
consideration, No contract' shall not affect validi
and the donee. Thus if a person gives certain
the Transfer of Property Act, he cannot stub
that there was no consideration.

5. Agency (Sec. 185, Indian Contract Act): i i
section 185 which say&té&t@.ﬁ:&i ation is needed to create an age

6. Guarantee (Sec \1)27 IndianA Contract Act):

consideration

emission Sec 63):
@ \\K&%ﬁ)}e\)emlssmn in the lan

consideration is required

QDOCTRINE OF PRIVITY OF CON‘QIb\E RATIQN AND PRIVITY OF CONTRACT
The Indian law is different fr Engli and the definition of consideration under the
Indian Contract Act clearly provi consideration may move from the promisee or any other
person. So consideration may flow fxo tranger to the contract as well. Under the English law the

consideration must move

from the promisee only and not from a stranger, and _a stranger to a

consideration cannot enfo

rce it. \T is’is known as “the principle of privity of contract”.

It means that as per Vlty Of contract, a stranger to a contract cannot enforce that contract or

cannot sue on such contra

. Only parties to a contract can sue each other or be sued upon. A stranger

to a contract can’t sue in England as well as in India though it may be for his benefit. Privity of contract
means the relationship subsisting between the parties to a contract.

Exception to this principle-
1. Trust: In case of trust a beneficiary can sue upon the contract. This exception to the rule of

Privity of contract

has been recognised in a well known case of Khwaja Mohd. Khan v.

Hussaini Begum (1910)

2. Family settlement/Marriage contract: In case of family settlement members who were not

originally party to the contract can also sue upon it. A female member can enforce a provision
for marriage expenses made on partition of HUF.

In a case, two

brothers, on partition of family joint properties, agreed to invest in equal

shares for their mother’s maintenance. It was held that the mother was entitled to require her
sons to make the investment.

Join us on Telegram for more: "

Law College Notes & Stuffs" 24



https://t.me/LawCollegeNotes_Stuffs

https://t.me/LawCollegeNotes_Stuffs

Yenaissance

Law College —————
Class -B.A.LL.B. I SEM. Subject - Law of Contract-I

3. Acknowledgement of liability: Where a person admits his liability thereafter if he refused, he
will be stopped from denying his liability.

4. Assignment of contract: Assignee (the person to whom benefits of contract are assigned) can
enforce upon the contract.

5. Contract entered into through an agent: A principal may sue under the contract entered into
by his agent on his behalf.

ﬂ CAPACITY OF PARTIES TO CONTRACT

&Q\/ gal capacity of p
Meaning of Capacity to Contract: Capacity or g;e(]%}\\‘wx ract means legal capacity of parties
to enter into a contract. In other words, it is (thz Tca acity of parties to enter into a legally bindin
contract.

| \W@E\QQM’P TENT TO CONTRACT - Q)A

Every person is legall l@a t ract if he fulfills the following\t % itions-
1. He has attaingd t! o esgf rzty according to thedg hich he

s subject.

er’he completes his age of twenty one years-

i. Where a Court has appointes yrdian of a minor’s person or property or both (under the

Guardians and Wards
ii. Where the
Wards.

2) PERSONS OF UNSOUND MIND: According to Sec. 12 of Contract Act, 1872, person is said to be of
sound mind for the purpoM making a contract-
= if he is capable of understanding the terms of contract at the time of making it, and
= if he is capable of making a rational judgment as to the effect upon his interests.

e Types of Persons of Unsound Mind:
Idiot

Lunatic

Delirious persons

Drunken or intoxicated persons
Hypnotized persons

Mental decay

NN

According to Sec. 12, “A person who is usually of unsound mind but occasionally of sound
mind may make a contract when he is of sound mind. And a person who is usually of sound mind
but occasionally of unsound mind may not make a contract when he is of unsound mind.”
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3) PERSONS DISQUALIFIED BY OTHER LAWS: There are certain persons who are disqualified from
contracting by the other laws of our country. It refers to statutory disqualification imposed on certain
person in respect of their capacity to contract. They are as under:

v Alien enemy: An alien is a person who is a citizen of a foreign country. An alien may either be an
alien friend or an alien enemy. Aliens are generally competent to contract with citizens of the
India. He can maintain as action on a contract enter into by him during peace time. But if a war is
declared, an alien enemy cannot enter into a contract with the Indian citizen. Contract entered
into before the declaration of war are either stayed or terminated but contract made during the
wartime are absolutely unenforceable.

v' Foreign sovereigns, diplomatic staff etc.: These pe

local courts, unless they voluntarily submit to its juci
into contract and enforce those contracts in et

e’persons have a right to enter
hey cannot be sued in our courts

its agent. The
determined by the ‘objec s memorandum of
acity of statutory i ~ mined by the statute

contractual capacity,
Association. Thg

v Professional persons: Doctors and advocates are included in the class. In England barristers are
prohibited by the etiquettes of their profession from suing for their fees.

‘ STATUS OR NATURE OF MINOR’S AGREEMENTS

A minor's agreement being void is wholly devoid of all effects. When there is no contract there
should be no contractual obligation on either side.

1) An agreement with or by minor is void: Section 10 of the Indian Contract Act requires that the
parties to a contract must be competent and Section 11 says that a minor is not a competent. But
neither section makes it clear whether the contract entered into by a minor is void or voidable. Till
1903, court in India were not unanimous on this point the privy council made it perfectly clear that
a minor is not competent to a contract and that a contract by minor is void ab initio. Minor’s
agreement is absolutely void from very beginning, i.e. void ab initio. I is nullity in the eve of law.
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An agreement with minor, therefore, can never be enforced by law. The leading case on minor’s
contract is Mohri Bibi V. Dharmo Das Ghosh (1903

2) No ratification: An agreement with the minor is completely void. A minor cannot ratify the
agreement even on attaining majority, because a void agreement cannot be ratified. A person who
is not competent to authorize an act cannot give it validity by ratifying.

3) Minor can be a promisee or beneficiary: If a contract is beneficial to a minor, it can be enforced
by him. There is no restriction on a minor from being a beneficiary, for example, being a payee or a
promisee in a contract. Thus a minor is capable of purchasing jmmovable property and he may sue
to recover the possession of the property upon tender of the u@ha e money. Similarly a minor in
whose favor a promissory note has been executed can ej ce

4) No estoppel against a mmor Where a minor b spresenting his age has induced the other
ATTO able on the contract. There can be no
estoppel against a minor. It means he is na pleading his infancy in order to avoid a

contract.
5)

the minor by an agreg¢
the specific performg
contract enterg

The co
(&Y
6) Liability for torts: A tort is a civil wrong

breach\of ¢ontract. But a minor cannot be
actionvon tort.

9) Minor can be an agent: A minor can act as an agent. But he will not to be liable to his principal for
his acts. A minor can draw, deliver and endorse negotiable instruments without himself being
liable.

10) Minor cannot bind parent or guardian: In the absence of authority, express or implied, an infant
is not capable of binding his parent or guardian, even for necessaries. The parents will be held
liable only when the child is acting as an agent for parents.

11) Joint contract by minor and adult: In such a case, the adult will be liable on the contract and not
the minor.

12) Surety for a minor: In a contract of guarantee when an adult stands for a minor then he (adult) is
liable to third party as there is direct contract between the surety and the third party.

Join us on Telegram for more: "Law College Notes & Stuffs" 27



https://t.me/LawCollegeNotes_Stuffs

https://t.me/LawCollegeNotes_Stuffs

Yenaissance

Law College
Class -B.A.LL.B. I SEM. Subject - Law of Contract-I

13) Minor as shareholder: A minor, being incompetent to contract cannot be a shareholder of the
company. If by mistake he becomes a member, the company can rescind the transaction and
remove his name from register. But, a minor may, acting through his lawful guardian become a
shareholder by transfer or transmission of fully paid shares to him.

14) Liability for necessaries: The case of necessaries supplied to a minor or to any other person
whom such minor is legally bound to support is governed by Section 68 of the Indian Contract Act.

A claim for necessaries supplied to a minor is enforceable by law. But a minor not liable for any
price that he may promise and never for more than the value of the necessaries. There is no

personal liability of the minor, but only his property is liable. @

Join us on Telegram for more: "Law College Notes & Stuffs" 28



https://t.me/LawCollegeNotes_Stuffs

https://t.me/LawCollegeNotes_Stuffs

Yenaissance

Law College
Class -B.A.LL.B. I SEM. Subject - Law of Contract-I

:::> FREE CONSENT <i::

MEANING OF CONSENT: Consent simply means an act of assenting to an offer. According to Sec. 13,
“Two or more persons are said to consent when they agree upon the same thing in the same sense”
In English law, this is called ‘consensus ad idem.’” Consent involves identity of minds in respect of the
subject-matter of the contract. When there is no consent at all, the agreement is void ab initio, i.e. it is
not enforceable at the option of either party.

MEANING OF FREE CONSENT: Free consent is one of the essenti ants of a valid contract. Sec. 14
describes the cases when the consent is not free. This is anega {efinition of free consent in the

, ] n a contract would vitiate a
contract. Consent is said to be free when it is not caused b
= Coercion [Section 15] \ >
Undue influence [Section 16] @

Fraud [Section 17]

Misrepresentation [ Sectio
Mistake [Section 20, ﬁ%i r(\@

If consent was caused by coercion, undue influence raud misre resentatlon the contract is
voidable at the option of party whose consent was so taken [Sec 19, 194
1) COERCION: CQ\ i eans compelling or fo&lﬁg [}QKSOQXQ/’QM a contract under a
pressure ot a th %e defines coercion as, “Committing or threatening to commit, any act
orbidden by the Indian Penal Code, or unlawful detaining or threatening to detain, an
roperty, to the prejudice of any person whatever with the intention of causing any person to
enter into an agreement”. N
The essential elements of coercion are-
(Mommitting or threatening to commitany act forbidden by Indian Penal Code.
(b) Unlawful detaining or ihg to detain any property.
§ icected at any person and not necessarily at the other party to

=
=
=
=

(d) The act of soercio
enter into\an\agreen

f\be“done with the object of inducing or compelling any person to

o Effect of threat to commit suicide- As such, a suicide and a threat to commit suicide are not
punishable under Indian Penal Code but an attempt to commit suicide is punishable under the IPC.
This does not mean that suicide and threat to commit suicide are permitted by IPC. The question
whether a threat to commit suicide amounts to coercion or not was considered by Madras High
Court in the case of Chikham Ammiraju v. Seshamma. Threat to commit suicide was held to be
amounting to coercion in this case.

o Effect or co-ercion [Sec. 19, 64, 72] - When coercion is employed to obtain the consent of a party
the contract is voidable at the option of the party whose consent was obtained by coercion [Sec.
19]. When such aggrieved party exercises his option to treat the voidable contract as void, it is
called “rescinding a contract”. Further, as per Sec. 64, the party rescinding the contract shall
restore the benefit received by him under the contract, to the person from whom the benefit was
received. Also, the party to whom money has been paid or anything delivered under co-ercion,
must repay or return it [Sec. 72]
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BURDEN/ONUS OF PROOQOF: The burden of proving that consent was obtained by coercion, and
the aggrieved party would not have entered into contract had coercion been employed, lies on the
party intending to avoid the contract.

2) UNDUE INFLUENCE: It is kind of moral or mental coercion. The term “undue influence” means
dominating the will of the other person to obtain an unfair advantage over the other.

Sec. 16(1) defines undue influence as, “A contract is said to be induced by undue influence-
v" Where the relations subsisting between the parties are such that one of the parties is in a
position to dominate the will of other and
v" The dominant party uses that position to obtain an unfair a(d»&nt\age over the other.”
™

According to Sec. 16 (2), a person is deemed to be in a position to dominate the will of another

in the following circumstances-

(a) Where he holds a real or apparent over Jthe other e.g., in the relationship
between master and servant, parenga ficer and assessee etc.

(b) Where he stands in fiducia [ her. It implies a relationship of mutual

trust and confidence. Exa es? K and beneficiary, spiritual or religious adviser
(guru) and his disciple, setij clients, guardian and ward etc.
(c) Where a contra ith’ g/ person whose mental c3 temporarily or

of age, illness, or mental or bod

permanently affecte Q
Medical atten 3
A~ A ROV \ NN

According to judicial decisions held in various cases, there is no presumption of undue
g 5 N~ NP

CONTRACTS WITH PARDANASHIN WOMAN: A woman who onserves complete seclusion (i.e.

o Effect of undue Influence: [Section 194] When consent to an agreement is caused by undue
influence, the contract is voidable at the option of the party whose consent was so caused. Any
such contract may be set aside either absolutely or, if the party who was entitled to avoid it has
received any benefit thereunder, upon such terms and conditions as the court may seem just.

Burden of Proof: When a contract is avoided on the ground of undue influence, the liabilities of
the dominant party and the weaker party to prove are as under-
The weaker party ahs to prove-

a. That the other party was in a position to dominate the will

b. That the other party actually used his influence to obtain an unfair advantage

¢. That the transaction is unconscionable (unreasonable)

In case of unconscionable transaction, the dominant party has to prove that such contract
was not induced by undue influence.
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[NOTE: A transaction is said to be unconscionable if the dominant party makes an exorbitant profit
of the other’s distress.]

‘ DIFFERENCE BETWEEN COERCION AND UNDUE INFLUENCE

BASIS OF COERCION UNDUE INFLUENCE
DISTINCTION

1. DEFINITION Coercion is the committing or | Undue influence is an influence which

threatening to commit, any act e\ the relations subsisting
forbidden by the LP.C. or arties are such that one of
unlawful detaining or 3 position to dominate the
threatening to detain any =t and uses that position to
property with the intention 3 unfair advantage over the other.
causing any person to/ent
into an agreement.

2. RELATIONS In case of coercfo @ In case of undue inﬂuence in the relation
betwe the between the parties ties must be

immate such that one of
dominate the w' 1 ofo .
ted with the | It is exert \&h} intemtion to obtain

<(1_n\ﬁ\n( o@o sing any person unfair adyan the other party.
i

foen 0 an agreement.

4. N It'\(p)ves physical force. ﬁv\c}\ noratforce.
FORCE, )\ 1\\3 Q X

. KIND'OFACE.__ VIt involves criminal act/ Yt Joes wot involve criminal act.
6. DIR W The coercion may be n%%ej’ “Undér influence is used against the

3. INTENTION Codrci

9]}

against any pers includin weaker party only.
stranger.
7. WHO CAN It can be r \éd by any | It is employed by the person who is in a
EXERCISE? persorn. a nger to | position to dominate the will of the other.
’\qontr ise it.

8. REMEDIES A ontric\guéed by coercion, | In case of undue influence, the aggrieved
voided by the | party may avoided the contract or the
party’s contract. | Court, may set aside the contract

[Sec 19] absolutely or conditionally. [Sec. 19 A]

The presumption of undue influence can be rebutted by showing-

v That the dominant party has made full disclosure of all the facts to the weaker party before
making the contract;
That the price was adequate; and
That the weaker party was in receipt of competent independent advice before entering into the
contract.

AN

3) FRAUD: The term ‘fraud’ means a fake or false representation of facts made willfully with a view to
deceive the other party. Sec. 17 defines fraud as, any of the following acts committed by a party to
a contract (or with his connivance, or by his agent) with intent to deceive another party thereto (or
his agent) or to induce him to enter into the contract-
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a) The suggestion that a fact is true when it is not true by a person who does not believe it be
true. Example: A sells to B locally manufactured goods as imported goods charging a
higher price, it amounts to fraud.

b) The active concealment of the fact by a person having knowledge or belief of the fact. Mere
concealment does not amount to fraud. But where steps are taken by a seller concealing
some material facts so that the buyer even after a reasonable examination cannot trace the
defects, it will amount to fraud.

Example: A, a furniture dealer, conceals the cracks in furniture sold by him by using some
packing material and polishing it in such a way thatthe buyer even after reasonable
examination cannot trace the defect, it would tgntamount to fraud through active
concealment.

¢) A promise made without any intention teB
d) Any such act or omission as the la :

Companies Act and Insolvency Acts

other clause.
e) Any other act fitted to ' 5O
under any other cladse

/"~ \ ESSENTIAL ELEMENTS OF FRAUD

by\aparty to a contract grpy any 1
by shidne

5. The party actingion\the rep
AN

When the silence amount to fraud??

GENERAL RULE: Mere (o}ﬂ,yj/silence as to facts likely to affect the willingness of a person to enter into

a contract is not fraud.

EXCEPTION: Where the circumstances of the case are such that regard being had to them, it was duty

of the person keeping silence to speak. Such duty arises in the following two cases-

a) Duty to speak exists where the parties stand in a fiduciary relationship, e.g. father and son,
guardian and ward, trustee and beneficiary etc. or where contract is a contract of ubberima
fidei (i.e. requiring utmost good faith), e.g. contracts of insurance.

b) When silence itself is equivalent to speech.

e@n ation must have suffered some loss.

4) MISREPRESENTATION: The term ‘misrepresentation’ means a false representation of fact made
innocently or non-disclosure of a material fact without any intention to deceive the other party.
As per Sec. 18, misrepresentation means and includes a wrong statement of fact made
innocently, i.e., without any intention to deceive the other party. It may be caused-
a) By positive assertion or a statement, in a manner not warranted by the information of the
person making it, of that which is not true, though he believes it to be true;
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b) By breach of duty, which, without an intent to deceive, gains an advantage to the person
committing it, or any one claiming under him, by misleading another to his prejudice or to
the prejudice of anyone claiming under him;

c¢) Causing, however innocently, a party to an agreement, to make a mistake regarding the
subject matter of the agreement.

Essential of misrepresentation-

a) There must be a representation or omission of a material fact and such false representation
must be made without the knowledge of its falsehood i.e. the person making it must honestly
believe it to be true.

b) The representation or omission of duty must be made wit a@e to inducing the other party to
enter into contract but without the intention of deceiving the otherparty.

c¢) The representation or omission of duty must e actually_induced the party to enter into

contract.
D , iSrepresentation can
ot-do so in the following cases-

nt-was caused by misrepresentatig

EFFECTS OF MISREPRESENTATION:

1. Right to rescind the contract:
rescind (cancel) the contracth

if he thinks fit, insist that the c 11 be performed and that he shall be put in the position in
which he would have been i entation made had been true.

@
DISTINCTION BETWEEN FRAUD AND MISREPRESENTATION
N\ N\

BASIS OF FRAUD MISREPRESENTATION
DISTINCTION
1. MEANING A fraud is an intentional | An innocent or unintentional
misrepresentation or concealment of | misrepresentation of material facts by
material fact to induce the other party | one party fact to induce another to enter
to enter into a contract. into a contract, without an intention to
deceive.
2. INTENTION Fraud is committed with an intention | There is no such intention to deceive.
to deceive
3. BELIEF IN THE | The person committing fraudulent act | The person making misrepresentation
FACTS does not believe it to be true. believes in the facts to be true and
existing.
4. SUIT FOR The aggrieved party has right to sue | The aggrieved party cannot sue for
DAMAGE the other party for damages. damages.
5. DEFENSE A party cannot set up a defense that | In case of misrepresentation the other
the aggrieved party had means of | party always set up a defense that the
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discovering the truth except in case of | aggrieved party that the aggrieved party
fraud by concealment or by silence. had means of discovering the truth.

5) MISTAKE (Sec. 20, 21, 22): A mistake is said to have occurred where the parties intending to do one
thing by error do something else.

According to Sec. 20 mistake means erroneous belief concerning some fact. The parties are said to
consent when they agree upon the same thing in the same sense. If they do not agree upon the same
thing in the same sense, there will be no contract.

When the consent of one or both the parties to a contracd is> caused by misconception or
erroneous belief, the contract is said to be induced by mista@

N

MISTAKE

| (2O
il < 7 112N
MISTAKE OF FACT MISTAKE OF LAW
(S.20, 22) > < (S.21)

N S\ NN
P2 RPN N\

UNILATERAL L BILATERAL MISTAKE OF MISTAKE OF
MISTAKE (S.22) | MISTAKE (S.20) \/ INDIAN LAW FOREIGN LAW
l 40N T

Same effect as that
of mistake of fact

Contract is valid Contract is void Contract is not

voidable i.e. valid
A
(a) MISTAKE OF LAW: egarding mistake of law, there is a judicial principle based on a maxim i.e.
‘ignorantia juris non excusat’ which means that ignorance of law is not excusable. Every person
is bound to know the laws prevailing in the nation and therefore one cannot take a defense that he
was not aware of the law and cannot evade from the performance of the contract provided it is a
contract to perform some lawful act only and not something that is per se (i.e. in itself) unlawful.
Although, mistake of foreign law has the same effect as that of a mistake of fact as foreign law is a
matter of fact.

(b) MISTAKE OF FACT (Sec. 20 & 22): There is again a judicial principle regarding mistake of fact
which is based on a maxim i.e. ‘ignorantia facti excusat’ which means that ignorance of fact is
excusable.

BILATERAL MISTAKE (Sec.20): An agreement is void where there is a bilateral mistake as to the
subject matter. According to Section 20, “Where both the parties are under a mistake as to a
matter of fact essential to the agreement, the agreement is void.” Thus, the following three
conditions must be satisfied before declaring a contract void under this section-

Join us on Telegram for more: "Law College Notes & Stuffs" 34



https://t.me/LawCollegeNotes_Stuffs

https://t.me/LawCollegeNotes_Stuffs

Yenaissance

Law College
Class -B.A.LL.B. I SEM. Subject - Law of Contract-I

& Both the parties must be under a mistake
5 Mistake must be of fact but not of law.
5 Mistake must relate to an essential fact.

According to the explanation of Sec.20, “An erroneous opinion as to the value of the thing which forms
the subject-matter of the agreement is not to be deemed a mistake as to a matter of fact.”

1) Bilateral mistake as to subject matter includes-
a) Mistake as to existence of subject matter

b) Mistake as to identity of subject matter
c) Mistake as to title of subject matter

d) Mistake as to price of subject matter
e) Mistake as to quality of subject matter
f) Mistake as to quantity of subject ma

59

erjormance-

2) Mistake as to the possibility o
mistake as to the possikility ef
believe that the agree '

treated as void. TW

UNILATERAL MISTAKF?Sec.ZZ * The term 'unilateraj\lﬁétak% %qre nly one party to an
agreement is l(n}!le(l\a\rﬁs ~According to Sec. 22, “A contract is not voidable merely because it
was caused b one of the parties to it being under a mistake as to a matter of fact.”

S
C AN L N>
EXCEPTION\dﬁe agreement is void whe

persomcon d with or the nature of the ontrjal.:\

e agreement is void where there is bilateral
. parties to an agreement

erformance, while in fact itis nof $o, the agreement is
ayeither be physical or legal.

'\sgke relates to the identity of the

By

1)V Mistake as to identity of the person contracted with- The agreement is void.
2) Mistake as to the nature of contract- The agreement is void
3) Mistake as to other matter \greement is not void.

0

A
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EVERY AGREEMENT OF WHICH THE OBJECT OR CONSIDERATION IS UNLAWFUL IS VOID [SEC 23] ‘

As per Sec. 10, consideration and object of an agreement must be a lawful one in order to constitute a
valid contract; otherwise the agreement is void. Certain considerations and objects have been expressly
declared as unlawful under Sec. 23 of the Indian Contract Act and therefore the contracts having such
unlawful objects and considerations are void.

Following are the instances of unlawful objects and considerations-
a) Ifit is forbidden by law: If the object or the consideration of an agreement is forbidden (i.e.

prohibited) by law, the agreement is void. An act is said he forbidden by law when it is
punishable either by the criminal law of the country or by|spieziablegislation.
it de eats the rovisions of any law

b) L
Q) L
d)
e)

may be said to be op
contract as unlawf?

fng prosecution.
e nature of mainte

Both these agreemel
agreements are not illega
object is not bonafide

ed ilegal and void in English Law whereas all these
The Court will refuse to enforce such agreements if its
eward are unreasonable in the opinion of court.

right to guard
Agreements in t of personal liberty.
Agreement tending to create monopoly.

Agreements interfering with course of justice.
Agreement in restraint of marriage (Sec. 26)
Agreement in restraint of trade (Sec. 27)

Agreement in restraint of legal proceedings (Sec. 28)

AR N N N N N VAN

ILLEGAL AGREEMENTS|
[llegal agreements are those agreements which are-
(a) Void ab-initio, i.e. void from the very beginning, and
(b) Punishable by the criminal law of the country or by any special legislation/regulation.

EFFECTS OF ILLEGAL AGREEMENTS:
o The collateral transactions to an illegal agreement also become illegal and hence cannot be
enforced.
e No action can be taken for the recovery of money paid or property transferred under an illegal
agreement and for the breach of an illegal agreement.
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o In case of an agreement containing the promise, some part of which is legal and other part
is illegal, the legal position is as under-
= If the illegal part cannot be separated from the legal part: The whole agreement is
altogether illegal.
= If the illegal part can be separated from the legal part: The Court will enforce the legal

part and reject the illegal part.

AGREEMENTS EXPRESSLY DECLARED AS VOID UNDER CONTRACT ACT

Agreement by or with persons incompetent

% mt@l
awf

argially

arriage [Sec.26
rade [Sec.27]

| AGREEMENT INRESTRAINT OF MARRIAGE (Sec. 26)
According to Sec. 26 of the Iadia \bht\ar\t}ct, every agreement in restraint of the marriage of any
person other than minor is Any restraint of marriage whether total or partial, is opposed to
public policy.

AGREEMENT IN RESTRAINT OF TRADE (Sec. 27)

Every agreement by which“anyone is restrained from exercising a lawful profession, trade or business
of any kind, is to that extent void. This is because Article 19 (1) (g) of the Constitution of India regards
the freedom of trade and commerce as a right of every individual. Therefore, no agreement can deprive
or restrain a person from exercising such a right.

Interpretation of the words “...that extent...”

These words may be interpreted in the sense that only that portion of such agreement is void
which is considered either as unreasonable or as opposed to public policy being in restraint of trade.
The rest of the agreement would continue to be valid.

EXCEPTIONS TO SEC. 27

The exceptions here mean the cases where agreements in restraint of trade are not considered
void. Such exceptions are-
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A. Exceptions under Statutory Provisions-

1) Sale of goodwill- Seller of goodwill of a business may agree with the buyer to restrain from

carrying on business. There are certain conditions of such restrictions to be valid-

a) Must relate to same business

b) Restriction shall apply within specified local limits.

c) Restriction shall apply within a reasonable time period

d) The specified local limits must be reasonable having regard to the nature of business.
Therefore, the buyer of goodwill may restrain the seller for carryin on any business similar to the one
sold by him within certain vicinity and for a certain period of time-provided the restrictions in regard
to time and vicinity are found reasonable.

2)

Not to carry on business

3)

- An outgoin partner may
usiness similar to that of the firm within a

agree with his partners that he w1ll
specified period or wit

restrictions are reasonable:
retirement

Act]: Upon sale of firm’s
ill not carry on any business similar to the firm within

Trade combinations:urade combinations which have been formed to regulate the business or to
fix prices are not void, but the trade combination which tend to create monopoly and which are
against the public interest are void.

)

2) Sole dealing agreement: An agreement to deal in the products of a single manufacturer or to sell
the whole produce to a single dealer is valid if their terms are reasonable.

3) Service agreements: A clause in service agreement may or may not be in restraint of trade.An
analysis of some of the clauses of service agreement is as under:

a) An_agreement to serve the employer for a stipulated period: Such agreements, if
reasonable, do not amount to restraint of trade and hence are enforceable.

b) A clause to prevent the employee from accepting any other engagement during his
employment: Such agreements do not amount to restraint of trade and hence are
enforceable.

c) A _clause to prevent the employvee from accepting a similar engagement after the
termination of his employment:
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o Ifthe restraint is intended only to protect an employer against an employee makin
use of trade secrets learned y him in the course of employment: Such agreemens do
not amount to restraint of trade and hence are enforceable by law.

o If a restraint is intended to serve any other purpose (say, to avoid competition):
Such agreements amounts to restraint of trade and hence, are not enforceable by law.

‘ AGREEMENT IN RESTRAINT OF LEGAL PROCEEDINGS [SEC. 28]

An agreement by which any party is restricted absolutely fromienforcing his legal rights under
any contract is void. According to Sec. 28, the following two a oreefpepts amount to restraint of legal
proceedings and are thus, void to that extent-

a) Agreement restraining enforcement of rights:
absolutely from enforcing his legal rights under<o1
There are two exceptions to this rule-

v An a‘g}em e
arbitr

acti@ay be brought so as to make,it shorterthan that prescribed by the Law of Limitation, is
void bécause its object is to defe rovisi law. A partial restrain is not void.
AN

AN

‘ AN AGREEMENT THE MEANING OF WHICH IS NOT CERTAIN, VOID [SEC 29]

An agreement is calfed an uncértai aér\eément when the meaning of that agreement is not certain or
capable of being made certain! S@ reements are declared void under Section 29. Uncertainty may
relate to -
» Subject matter o
» Terms of contract.
Example: A agrees to sell to B “a hundred ton of oil.” There is whatever to show what kind of oil was
intended. The agreement is void for uncertainty.

act; or

WAGERING AGREEMENT [Sec. 30]

An agreement between two persons under which money or money’s worth is pavable by one
person to another on the happen or non happening of a future uncertain event is called a

wagering agreement.

Essential elements of wagering agreements-

a) The must be a promise to pay money or money'’s worth
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b) Performance of a promise must depend upon determination of an uncertain event. An
event is said to be uncertain when it is yet to take place or it might have already happened but
the parties are not aware of its result.

¢) Mutual chances of gains or loss: Each party must stand to win or lose upon the determination
of an uncertain event. If either of the parties may win but cannot loose, or may lose but cannot
win, it is not a wagering agreement.

d) Neither party to have control over the events
e) Neither party should have any other interest in the happening or non-happening of the
event other than the sum or stake he will win or lose.
f) One party is to win and one party is to lose
EXAMPLES OF WAGERING AGREEMENTS:

» Agreement to settle the difference between the g6
shares on a particular day.

»> A lottery is wagering agreement. Theref
wagering agreement. (Section 294A Of 1
an offence. However, the gover
lotteries are exempted frgé h

» An agreement to buy a lg

» A crossword puzzle i
a previously prepa

N

EXAMPLES OF TRANSACTIONS NOT HELD AS WAGERING AGREEMENTS:
»  Axommer \l*-tﬁnsactlon should always bé distinguished from a pure speculative transaction. A

d market price of certain goods or

a wagering agreement.
Prize competitigns whic

Eﬂects of wagering agreements-

= Agreements by way of wager are void in India.

= No suit can be filed to recovery the amount won on any wager.

= Agreements by way of wager have been declared illegal in the states of Maharashtra and
Gujarat.

= Any transaction or agreement collateral to wagering agreement are not void in India except in
the States of Maharashtra and Gujarat because such transactions and agreements as collateral
to wagering agreements are illegal in the states of Maharashtra and Gujarat.

CONTINGENT CONTRACTS (Sec. 31 to 36)

As per Sec. 31, “A contingent contract is a contract, to do or not to do something if some event,
collateral to such contract does or does not happen.”
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Essential features of a contingent contract-

a) Itis a contract to do or not to do something

b) Dependent on happening or non happening of an uncertain future event

¢) Such an event is a collateral event (i.e. it is collateral to the contract) i.e. the event must not
depend upon the mere will of party.

d) The event is uncertain

Sec. 32: Contracts contingent upon the happening of an event
Such contracts cannot be enforced by law unless and until that eve
Becomes enforceable: only if such event has happened
Becomes void: if such event because impossible i.e. happenjrig be
Sec. 33: Contracts contingent upon non-happening of a future event

happened.

Becomes enforceable: When such perso er as desired in the contract.
Becomes void: When such %son

hich makes the desired future conduct of such
person impossible. z
Becomes enforce 2 event has happened withi
Becomes-yoid: ening of such event becausg i
tim@\‘%\\u t not happened wi?m/qjge ; iEd\.

Contracts contingent upon non-happening of an uncertain specified event within a fixed time

Becomes_enforceable: When the happening f@ vent because impossible before the expiry of
specified tinie or when such event has not happened within the specified time.

Becomes void: When such event 1ed within the specified period.

Join us on Telegram for more: "Law College Notes & Stuffs" 41



https://t.me/LawCollegeNotes_Stuffs

https://t.me/LawCollegeNotes_Stuffs

Yenaissance

Law College
Class -B.A.LL.B. I SEM.

Subject - Law of Contract-I

DISTINCTION BETWEEN CONTINGENT CONTRACT AND WAGERING AGREEMENT

promisor undertakes to
perform the contract upon
the happening or non-
happening of an event,
which is collateral tg” th

contract. s 4

BASIS OF DISTINCTION CONTINGENT WAGERING
CONTRACT AGREEMENT

A contingent contract is | A wagering agreement is one

1) MEANING contract in which the | in which one person agrees

to pay certain amount of
money to the other on

pening or non-happening
(of a specific event.

A

2) NATURE OF EVENT contract, i..

Even is the sole determining
factor.

promi SI
the K;;mwt 2) .
i reciprocal

a contingent

3) RECIPROCAL PROMIS <\

\\tl%‘fﬁe{/arties are interested in
4) INTEREST I O \ ehe subject-matter
SUBJECT M contracts.  Therefo the

The wagering~ agreement
consist: & reciprocal
pronfise, \

wagering

e’ agreement except the

@inning or losing the money
at stake.

happening or
@\Q happenin th e

material forythém. 6\

A contingent act/ is
5) VALIBI valid-contract:

A wagering agreement is void
agreement. In the State of
Maharastra and Gujarat it is

C cause all  contingent
contracts are not void.

% R illegal.
B{g}}lgent contracts are | All wagering agreements are
6) NATURE OF TRAC n agering agreements | contingent agreements

because their performance is
dependent upon uncertain
future events.
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PERFORMANCE OF
CONTRACT

Performance of the contract is one of the various modes of discharge of the contract. A contract is said
to have been performed when the parties to a contract either perform or offer to perform their
respective promises. Sec.37 of the Indian Contract Act lays down the obligation of the parties regarding
performance.

N
Sec 37: The parties to a contract must either perform or offer to perform, their respective promises
unless such performance is dispensed with or excused under the provisions of Contract Act, or o

‘ TYPES OF PERFORMANCE

= Actual performance: When a prom1 or-h

offer has been accepte
obligations are actually p

\@M&r of performance to the promisee and the
Se8 is called an actual promiseex The contractual

by/the liability of a party und ne(copetact comes to an

rom its liability and //r(;n:}ts e&

Tender or offer of performance to be valid must satisfy the following conditions-
= st'be unconditional
= It ust be made at a proper time

the business hours and_z

promisee’s residence i S

Reasonable opportunify to\the psomisee to examine and ascertain that the goods offered are

the same as't romlo@ by

It must be for % :

It must be made\to the promisee or his duly authorized agent.

In case of payment0f money, tender must be of the exact amount due and it must be a legal

tender.

nd placei.e-must be made in stipulated time that too during
e stipulated place i.e. promisee’s business place or at

433 O

EFFECT OF REFUSAL OF PARTY TP PERFORM PROMISE WHOLLY: When a party to a contract has
refused to perform or disabled himself from performing his promise in its entirety, the promisee may
put an end to the contract, unless he has signified, by words or conduct, his acquiescence in its
continuance.
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‘ WHO CAN DEMAND PERFORMANCE?

a) Promisee- Stranger can’t demand performance of the contract.

b) Legal Representative- In case of death of the promisee, the legal representative can demand
performance unless a contrary intention appears from the contract or the contract is of
personal nature.

c¢) Third party- A third party can also demand performanceof the contract in some exceptional
cases like beneficiary in case of trust, the person for whdsepenefir the provision is made in a
family arrangement. This is an exception to the d
enforce a contract.

d) Joint Promisees- In case of several pro
contract, the following persons m x

v' In_case all the prom

\é\)
%a e'that it was the intention of the parties

be performed by the promisor himself,
olition or art, such promise must be performed

b) ] gent- I 3$ not the intention of the parties to a contract that the promise

should be pe med \bythe promisor himself, as does not involves personal skill of the
promisor, such ¢ontracts can be performed by the promisor himself or any competent person

employed by him.

c) Legal Representative- In case of death of the promisor, his legal representatives can perform
the contract unless a contrary intention appears or the contract does not involve personal skill.

d) Third person [Sec.41]- A contract can be performed by a third party if the promisee accepts
arrangement i.e. performance by a third party. According to Sec.41, when a promisee accepts
the performance by a third party, he cannott afterwards enforce the performance against the
promisor although the promisor might not have authorized or ratified the act of the third
party. In other meaning once the promisee accepts the performance from a third person, he
cannot compel the promisor to perform the contract again.

e) Joint Promisors- In case of several promisors, unless a contrary intention appears from the
contract, the following persons must perform the promise-
v In case all the promisors are alive- All the promisors jointly must perform.
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v’ In case of death of any of the joint promisors- Representatives of deceased promisor
jointly with the surviving promisor(s) must perform the promises.

v In case of death of all joint promisors- Representatives of all of them jointly must
perform the promises.

DEVOLUTION OF JOINT LIABILITIES AND JOINT RIGHTS

“Devolution” means passing over from one person to another.

Sec.42 provides for the devolution of joint liabilities: The liabiljties~af joint promisors pass to their
legal representatives (in case of death). Q

RULES REGARDING THE PERFORMANCE OF JOINT PROMISE [SEC. 43 & 44]:

o\
a) Joint and several liability of joint romisors:%en two or more persons make a joint
ast Yo the contrary, compel anyone or more of

such joint promisors to perfor e promise.

A D>

b) Right to claim contribution:

c) Sharing of loss by default in contribution: If anyone
c\@@}ribution, the remaining join

Effect of release of one joint promisor\WHhere two-or more persons made a joint promise, a
se of one of such joint pregtisors by—the/ promisee, does not discharge the other joint
i it free the joint promisor so released from

isor or joint promisors. (Sec 44)
promisor is discharge then all the joint promisors gets

NOTE: In English

dischargeﬂ

MEANING OF DEVOLUTION OF JOINT RIGHTS [SECTION 45

When a persan has’made a promise to two or more persons jointly, then, unless a contrary
intention appears froih the contract, the right to claim performance rests, as between him and
them during their joint lives, and, after the death of any of them, with the representative of such
deceased person jointly, with the survivor or survivors and after the death of the last survivor,
with the representative of all jointly.

RULES REGARDING THE TIME AND PLACE OF PERFORMANCE [SECTIONS 46 TO 50]

v' Where no time is specified for performance [Sec. 46]
5 Time of performance is not specified + promisor agreed to perform without a demand by the
promisee, the contract must be performed within a reasonable time.
= What is reasonable time is a question of fact and will depend on facts of the case.

v' Where time is specified but hour not mentioned [Sec.47].
= Time of performance specified + promisor agreed to perform without application by the
promisee then contract must be performed on the day fixed in the contract during the usual
business hours and at the place at which the promise ought to be performed.
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v Where time is fixed and promisor has not undertaken to perform without an application b
the promisee [Sec. 48]

= The promisee must apply for performance at a proper place and within the usual hour of
business.

v' Where no place for performance is specified and no application is to be made by the
promisee [Sec. 49]
= [t is the duty of the promisor to apply to the promisee to appoint a reasonable place for the
performance and perform it at such appointed place. m
>
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‘ TIME AS THE ESSENCE OF THE CONTRACT (SEC. 55)

“Time is essence of a contract” means that it is essential for the parties to a contract to perform their
respective promises within the specified time. Where time is essence, the concerned parties must
perform and are under actual obligation to fulfil their respective promises within the specified time.

Time is pleaded as a fact that is to say that if time is specified for the performance of the contract,
this is not by itself sufficient to prove that time is essence of the contract. Intention of the parties has to
be observed in order to ascertain whether the parties had the intention to treat time as an essential fact
in that particular contract.

Cases where time is considered to be essence of contract:
» Where the parties have expressly agreed to treata

time.

xed for the delivery of goods/S considered to be the
ayment of the price is not consid eced &y be the essence

u

TN
| CONSEQUENCES@KNON-PERFORMANCE-OFCONTRACTWYRHIN SPECIFIED TIME [SEC.55] |
The c}s&;e u of ndén-performance of a corltrac it@jp\e{fﬁed time depends upon whether the
s sépl\se

time i gPthe contract or not:
o When time is essence of a contract-
Va) The contract becomes¢voidable at t tion of the promisee.
b) If performance dythe\ specific time is accepted, the promisee cannot claim
asioned by the non-performance of the promise at the
the ttme of such acceptance, he gives notice to the promisor of his

of a contract.

In _non-commercial dnd\r that time is not the

essence of such contracts.

agr ime up @a
intention\to do §o!

o When time is not the essence of the contract-
a) The contract does not become voidable at the option of the promisee.
b) The promisee is entitled to claim compensation for any loss occasioned by the non-
performance of the promise at the agreed time.

‘ PERFORMANCE OF RECIPROCAL PROMISES
Meaning of Reciprocal Promise: As per Sec. 2 (f), “Promises which form the consideration or
part of consideration for each other as called reciprocal promises.”

TYPES OF RECIPROCAL PROMISES:

a) Mutual and Independent- Such promises all to be performed by each party independently
without waiting for the other party to perform his promise and therefore he can’t excuse
himself on the ground of non-performance by the default party.
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b) Mutual and Dependent- Where the performance of promise by one party depend on the prior
performance of the promise by other party. The party at fault becomes liable to pay
compensation to the other party may sustain by the non performance of the contract [Sec. 54]

¢) Mutual and concurrent- When the promises are to be performed simultaneously a promisor
need not perform his part unless the promisee is ready and willing to perform his reciprocal
promise. [Sec. 51]

Order of performance of reciprocal promises [Sec. 52]: Where the order in which reciprocal

promises are to be performed is expressly fixed by the contract, they must be performed in that
order. And if the order is not expressly fixed by the contractthen it must be performed in the
order in which the nature of the transaction requires.

contain reciprocal promises,
orming his promise, the contract

Effects of preventing the performance [Sec. 53]:
and one party to the contract prevents the oth
becomes voidable at the option of the part 3
from the other party for any loss which ma gustai cenisequence of the non-performance of the
contract.

S

APPROPRIATION OF PAYMENTS [SEC. 59-61] &O&)

{ALSO KNOWN AS RULE IN CLAYTON'’S CASE}

@a—y‘rﬁents or adjustment of
r(l}fn ises when a debtor e
PN ~

Appropriation of Pagments> Sometimes, a debto
makes a :a\yﬁl Ws insufficient to satisfy (all Jushra case, a question arises as to which

. Section 59 to 61 of the Act which actually incorporates
laid down in Clayton’s cas;/QVide orth llowing rules as to appropriation of payments

“Appropriation” means ap
question of approprlat'

a a/right to instruct his creditor to which particular debt, the
3djusted. Therefore, where the debtor expressly states that the

accordingly.
Example: A owes B threedistinct debts of Rs. 2,000, 3,000 and 5,000. A sends Rs. 5,000 and instructs
B that the payment should be appropriated against the third debt. He is bound to appropriate the
payment against the third debt only.

2) Application of payment where debt to be discharge is not indicated [Sec. 60]: Where the debtor
has omitted to intimate, and there are no other circumstances indicating to which debt the payment is
to be applied, the creditor shall have the discretion to apply such payment for any lawful debt actually
due and payable to him from the debtor, whether its recovery is or is not barred by the law in force
for the time being as to the limitation of suits.

Example: A owes to B, among other debts, the sum of Rs. 5,000. B writes to A and demands payment
of this sum. A sends to B Rs. 5,000 accordingly. This payment is to be applied to the discharge of the
debt of which B had demanded payment.

3) Application of pavment where neither party appropriates [Sec. 61]: Where neither party
appropriates, the payment shall be applied to discharge the debts including time barred ones in a
cronoloical order i.e. in order of time. If the debts are of equal standing, the payment shall be
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appropriated/applied in discharge of each of these debts proportionately. [First interest then
principle]

QUASI CONTRACT [Sec. 68 to 72]

A Quasi-contract is not a contract at all because one or the other essentials for the formation of a
contract are absent. The term “Quasi” is a Latin word, which means. “as if” or “Similarly”. It means
seemingly, apparently, but not really.

Chapter V containing Sections 68 to 72 of the Indiagn Con{ract-Act lays down provisions relating to
Quasi Contracts although this term has not been u& k- ’rather these transactions have been
recognised as “Certain relations resembling those created by contracts”. These are contracts implied
in law as implied contracts. It means a contrac ich\gﬁ\oﬁe or more of the essentials of a contract.
Quasi contract are declared by law as ya/JJ'Efco t(éqt the basis of principles of equity and the
doctrine of unjust enrichment i.e, no person shall be allowed to enrich himself unjustly at the

expense/cost of another & the legal obligations of parties remains the same as that in a contract.

This concept was propounded int \E@MOSBS v. Mc Furlong by Lord Manstield./i )

contract
Although thé\is\no express ar implied contract between the parties under a quasi contracts

yet they are put\in the’s 1@ pesition as if there is a contract between them.

PROVISION\{ER@&TING TO VARIOUS QUASI CONTRACTS ARE CONTAINED
UNDERSECTIONS 68 TO SEC 72 OF CONTRACT ACT, 1872

1. Sec. 68: Supply of necessaries to a person not competent to contract

If a person, incapable of entering into a contract, or anyone whom he is legally bound to
support, is supplied by another person, with necessaries suited to his condition in life, the person
who has furnished such supplies is entitled to be reimbursed from the property of such incapable
person.

Only the property of the incapable person is liable for reimbursement, not the person
himself for the obvious reason that he is incompetent to contract. Where he doesn’t own any
property, nothing shall be payable. There is no definition of the term ‘necessaries’. What
constitutes necessaries is a question of fact and depends upon the facts and circumstances of the
case. Moreover, what is luxury to one person may be a necessity to another.

Example: A supplies B, a lunatic, with necessaries suitable to his condition in life. A is entitled to be
reimbursed from B’s property.

Landmark case: Nash v. Inmann (1908)
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Khangul v. Lakhha

2. Sec. 69: Reimbursement i.e. right to recover money paid for another person.

Payment by a person who is interested in such payment is recoverable as an equitable
right. A person, who is interested in the payment of money and pays such money, which another is
bound by law to pay, is entitled to be reimbursed by the other.

3. Sec. 70: Obligation of person enjoying benefit of non-gratuitous act.

Where a person, lawfully does anything for another person, or delivers anything to him;
not intending to do so gratuitously, and such other person enjoys the benefits thereof then he is
bound to make compensation to the other in respect of, gr—+tq restore the thing so done or
delivered.

Example 1: A, a tradesman, leaves goods at B’s house b
is bound to pay A for them.

eats the goods as his own. He

)

Example 2: A saves B’s property from fjre

4. Sec. 71: inder of goods.

g ods belonging to anothe

Responsibility o
9 stody, is subject to
¢ goods, duty not to

respect%\%e thing foundyamaquiit to two-thirds of its value.

5. Sec.72: Money paid under a mistake or coercion.
N—
A person t who money has been paid, or anything delivered by mistake or under
coercion, must repay eturn it.

Compensation for failure to discharge obligation created by quasi contract [Section 73]

When an obligation created by quasi contract is not discharged the injured party is entitled to
reline the same compensation from the party in default as if such person had, contracted to discharge
is and broken his contract.

¢ DISCHARGE OF CONTRACT

Discharge of a contract means termination of the contractual relations between the parties to a
contract. When the rights and obligations arising out of a contract are extinguished, the contract is said
to be discharged or terminated. Simply put, when both the parties are legally discharged or relaxed
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from performing their part of the promises in a particular contract, the contract is said to have been
discharged.

A contract may be discharged by any of the following ways:
e By performance- Actual or Attempted.
By mutual consent or agreement.
By subsequent or supervening impossibility or illegality.

By lapse of time.
nura 9
theracty

By operation of law.
By breach of contract.
obligations arising out of the contract
k t“is called the actual performance and the

I. DISCHARGE BY PERFORMANCE- Performance of a
discharge of a contract. The performance ma

e most popular manner of
performance or attempted

performance.

i Actual performance: When each p a1
pro

within the time and in a man
contract comes to an end.

AN 7

ii. Attempted performance or Tender! When the promisor offer
but is unable to-dq e/ the promise does not accept t

offer to.perferry igation under the c »
equiva en& : ance. &
N\ ~ —~
II. <DISCHARGE BY MUTUAL CONSENT OR AGREEMENT (SEC. 62)- A contract is created by means
a}i/ag ent, it may also be discharge 0 e\r\a?r emeént between the same parties.

his obligation,
ce, it is called
arice but is only an
performance is

« : ”

Novation: “Novation” occurswhena ontract is substituted for an existing contract,
either between the same partigs or b n different parties, the consideration mutually
being the discharge q
terms of contract

ii.  Alteration; It meay; at change of one or more of the material terms of a contract. A
material alteratiopis one which alters the legal effect of the contract. e.g. change in the
amount of mokey, change in the rate of interest etc. Note that a material alteration made in
a contract by one party without the consent of the other will make the whole contract void
and no person can maintain an action upon it.

iii.  Rescission: A contract may be discharged before the date of performance, by agreement
between the parties to the effect that it shall no longer bind them. Such an agreement
amounts to “Rescission” or cancellation of the contract, the consideration being the
abandonment by the respective parties of their rights under the contract. If there is non-
performance of a contract by both the parties for a long time without complaint, it amounts
to an implied rescission (Note: In rescission, the existing contract is cancelled by mutual
consent without substituting a new contract in its place.)

iv.  Remission: It is defined as “Acceptance of lesser amount than what was contracted for or a
lesser fulfillment of the promise made.”
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v.  Waiver: It means deliberate giving up of a right which a party is entitled to under a
contract whereupon the other party to the contract is released from his obligation.

DISCHARGE BY SUBSEQUENT OR SUPERVENING IMPOSSIBILITY OR ILLEGALITY

i. Impossibility at the time of contract (Initial impossibility) - If you contract for
something impossible, the agreement is void ab initio.

ii.  Subsequent impossibility [Sec. 56, Para 2] - If impossibility is found out after the
contract is made, then the contract becomes void fromsuch date. Sec. 2(j) defines a void
contract as “A contract to do an act which, after ma 1ngjh contract, becomes impossible
or unlawful, becomes void when the act becomses i €\or unlawful.”

VRN
Sec. 56 is what actually incorporates “Doctrine of frustration.” In England, before 1863,
subsequent impossibility of performance was~gt a de ice- The doctrine evolved in the case of
Taylor v. Caldwell (1863). In this case, subj¢ atte he case was a music hall. The defendant
agreed to let out the music hall to th g plainti f® specified dates for the purpose of entertainment.
The hall was destroyed by fire <

s doctrine was
are discharged

Landmark cases:\{. Krell v. Henry {Coro

\/ 2. Satyabrat Ghosh v.
N X

Acontract is discharged by supervening impossibility in the following cases:

& Co. (1954)

v" Declaration of wa
v~ Change of law

v~ Non-existence o occurrence of a particular state of things necessary for the
performance

Cases when the contract is not discharged on the ground of supervening impossibility:
v" Difficulty of performance
v~ Commercial impossibility
v" Default of a third party
v~ Strikes, lockouts and civil disturbances
v~ Partial impossibility.

DISCHARGE BY LAPSE OF TIME: In some circumstances, the lapse of time may also discharge
the contacts, e.g. the period of limitation for simple contracts is three years the under Limitation
Act and therefore on default by a debtor, if the creditor does not file a suit of recovery against him
within three years of default, the debt becomes time barred and the creditor will not get the help
of the law. This in effect discharges the contract. Also where times is of essence, if the contract is
not performed on time, the contract comes to an end, and the party not at fault need not perform
his obligation and may sue the other party for damages.
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V. DISCHARGE BY OPERATION OF LAW: A contract is discharged by operation of law in the
following cases-
i.  Death: Sometimes, a contract is of a personal nature and involves personal skills etc. of
promisor. In such cases, the contract is discharged on the death of the promisor.

ii.  Insolvency: When a person is adjudged as insolvent then he is released from his all
liabilities in current order of adjudication. His rights (Assets) and liabilities are
transferred to the official assignee or official receiver, as the case may be.

ili.  Merger of rights: When an inferior right accruing to z

discharged. For example, A took a land on leg
land. A becomes owner of the land and ow

iv. Loss o evidenceo contract:

destroyed and n€>thnce is\awvailable, the contract is dischayg

VI. DISCHARGE BY BREACH OF CONTRACT BREACH OF CONTRACT A contract is sometinte

generally if any pgr cantract refuses or fails to perfo i L of thé contract or by
his act make 3:} perform his obligatig e act. A breach of contract
may occurqn'the 0 ways-

ntla atory breach of contract Sec 39):
h \ﬁrty declares his i

\> E f erforming the contract before the
O oymance is due.
Actual breach: Actual breach o the Tollowing two ways-
i.  Ondue date of rm

ii.  During the cours erformance

Consequence of breach of contract>The aggrieved party (i.e. the party not at fault) is discharged
from his obligatiomand get r@p oceed against the party as fault.

REMEDIES FOR BREACH OF CONTRACT

Remedy means course of action available to an aggrieved party when other party breaches the
contract. Chapter VI of Contract Act with Sec. 73 to 75 deals with the consequences of breach of a
contract. When a contract is breached, the injured party is entitled to one or more of the following
remedies-

= Suit for specific performance of the contract

= Rescission of the contract
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= Suit for damages
= Suit upon quantum merit
= Suit for injunction

1. SUIT FOR SPECIFIC PERFORMANCE: The suit for specific performance is regulated by the Specific
Relief Act, 1963. Specific performance means the actual carrying out of the contract as agreed. The
Court may grant specific performance where it is just and equitable to do. Specific Performance
may be granted under the following grounds-

i.  Where actual damages arising from breach is not measurable.
ii. ~ Where monetary compensation is not adequate re?edgx
(3
The Court cannot grant the remedy of specific performance in tﬁe ollowing situations-
i.  Where monetary compensation is an adequate relj
ii. =~ Where the Court cannot supervise thea xeeutjon of the work
ili.  Where the Contract is for persopats
iv. Where the Contract is not enfotcé3
v.  Where contract is inequita @
vi.  Where contra ma wbeyond its power. (ultravires

A

2. RESCISSION OF CONTRACT [Sec. 39

such cases, the injured/, }\Vég(tggv)y is discharged from all
and can either resci e/cont and file a suit clai i%\p@s
has sustained @t n-performance of the %\c
N |
3. SUIT FOR DAMAGES: Damages are a monetary compensation allowed to the injured party for the
loss suffered by him in a breach of contract. There are four kinds of damages under the Indian
Contract Act of 1872. The aggrieved party of th is entitled for monetary compensation
when the tontract is breached.

he objective of awarding.damages 1 punish the party at fault but to make good the

and not breach. The a
will be awarde
In India, the rules re g to damages are based on the judgment in English case of Hadley
v. Buxendale (1854)."Section 73 of the Indian Contract Act which deals with compensation for
loss or damage causeﬂ by breach of contract is based on the judgment of this case. It states that the
aggrieved party may claim the damages as follows-
= Such damages which naturally arose in the usual course of things from such breach. This
relates to ordinary damages arising in the usual course of things.
= Such damages which the parties knew, when they made the contract, to be likely to result
from the breach. This relates to special damages.

= The aforesaid compensation is not to be given for any remote or indirect loss or damage
sustained by reason of the breach.
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Damages can be of four kinds-

e Ordinary or General Damages

Special Damages

Exemplary, Punitive or Vindicative Damages
Nominal Damages

Liquidated damages and penalty
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(a) Ordinary damages are restrained to the "direct or proximate consequences" of the breach of a
contract. The remote and indirect losses, which are not natural and possible consequence of the
breach of contract, cannot be taken into account.

(b) Special Damages can be claimed only if special circumstances which would result in a special loss
in case of breach of contract are brought to the notice of the party. These damages arise on account
of the special or unnatural circumstances affecting the plaintiff. The special circumstances which
are mentioned above are the circumstances at the time when the contract is entered into.
Subsequent knowledge of special circumstances will not create any special liability.

breach. The exemplary damages have no place in the

damages is to compensate the loss suffered by the.i

Exemplary or Punitive damages are awarded to the

o Breach of a contract to marry

o Dishonour of a cheque by a banker(whe
customer.

(e) Suit for Quantum Merui@
means "what cné
pa . .
elati

(f) Suit for injunction: Injunction is an orde
act. rethe defendant is doing so

will geta right to file a suit for inj
This order prohibits a perso
and order of specific performa

icular act. Where there is breach of contract by one party
granted by court, injunction may be granted.
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UNIT V: SPECIFIC RELIEF ACT

Specific performance of contract

Contracts that can be specifically enforced and that can’t be specifically enforced
Persons against whom specific enforcement can be ordered

Rescission and cancellation

Injunctions- temporary, perpetual, mandatory, obligatory

Declaratory decree

Discretion and powers of court

433083338330

\%d
@f@g me to accept equivalents,

“The law ought to assure me everything which is mjne,
although I have no particular objection to them.”
-- Bentham
The Specific Relief Act provides for gpecific feliefs\Fe expression ‘Specific Relief means a relief

in specie. Specific relief means relief of certain species, i.e. an exact or particular, a named, fixed or
determined relief. The term 1s.gener n s;b&i and providing relief of g sﬁe@ic\j(ind rather than
a general relief or damages or sation—It is a remedy which aims at the exact fulfilment of an
obligation or specific performance of the contract. Specific Relie e@ii s<and enunciates the

' 1 ith respect to them.
and Kashmir. The

=
=N

= Rescission of contracts

= Cancellation of instrument
= Declaratory decrees

= Injunctions

(0

RECOVERY OF POSSESSION OF PROPERTY J

Recovery of possession is dealt with in Sections 5 to 8 of the Specific Relief Act. Section 5 and 6 deals
with the immovable property and Section 7 and 8 deals with the movable property.

Section 5 - Recovery of specific immovable property

Section 5 of the Specific Relief Act deals with the recovery of specific immovable property- “A
person entitled to the possession of specific immovable property may recover it in the manner
provided by the Code of Civil Procedure, 1908.”

The section in simple words provides that any person who is a lawful owner of an immovable
property, can get the possession of such property by due course of law. It means that when a person is
entitled to the possession of specific immovable property he can recover the same by filing the suit as
per provisions of Civil Procedure Code, 1908. He may file a suit for ejectment on the strength of his title

and can get a decree for ejectment on the basis of title within 12 years of the date of dispossession.

There are three types of actions which can be brought in law for the recovery of specific immovable
property:
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= a suit based on title by ownership;

= a suit based on possessory title; and

= a suit based merely on the previous possession of the plaintiff, where he has been
dispossessed without his consent, otherwise than in due course of law.

The last remedy is provided in Section 6 of the Specific Relief Act. The suits of the first two types can be
filed under the provisions of the Civil Procedure Code. The word ‘entitled to possession’ means having
a legal right to title to possession on the basis of ownership of which the claimant has been
dispossessed. Plaintiff must show that he had possession before the alleged trespasser got possession.

Section 6- Suit by person dispossessed of immovable property

notwithstanding any other title that may be

2) No suit under this section shall be brough
a. After the expiry of six months fi

b. Against the Government.

3) No appeal shall lie fro
shall any review of an

4) Nothing in this sectig

@e ispossession. Judicial possession is not equivalent to lawful
the possession of property as a fact and once he becomes settled as
rpose of relief under Section 6, irrespective of his being without any
€ trespasser.

judicial possessiom at the/t
possession. If a persqn
such, it is enough
right to the same or

2. Dispossession of the plaintiff without his consent otherwise than in due course of law: For the
application of this section the dispossession must be without the consent of plaintiff or against the
process of and operation of law invoked by the ordinary method of Civil Court.

3. The suit must be instituted within 6 months from the date of dispossession: Section 6
prescribes its own period of limitation as 6 months for suits to be filed there under.

4. Dispossession must be of immovable property’: The expression ‘immovable property’ means
only such properties of which physical possession can be given under the Act and it does not cover
incorporeal rights, since the incorporeal rights are not rights of which possession can be taken and
delivered to the claimant.

5. Dispossession has not been made by the Government, but by any other person.
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6. Under this Section, an order or _decree is final in the sense that it is not open to review or
appeal, although it is subject to revision by High Court.

The plaintiff has to file a long-drawn | It gives a summary remedy.
regular suit for ejectment.

The claim is based on title. The claim is based on possession and no proof of
title is required and even rightful owner may be
precluded from showing his title to the land.

The period of limitation is 12 years. The period of limitation is of only 6 months from
the date of dispossession.

RO

RECOVERY OF SPECIFIC MOVABLE PROPERTY ‘

N\

Section 7 - Recovery of specific movable ropert
A person entitled t Q) ésslon of specific mov
provided by the CoH iNP ure, 1908.

Explanation 1 Ianatlon 1-(®t :
ben ﬁg hich the person for whg
Explanation 2 X special or temporary right to

to suppor\t\a/})ult under this section.

property, the decree shall also $t e amount of money to be paid in alternative, if delivery cannot be

had.

Section 8 - Liability of person in _possession, not _as owner, to deliver to persons entitled to
immediate possession

Any person having the possession or control of a particular article of movable property, of which
he is not the owner, may be compelled specifically to deliver it to the person entitled to its immediate
possession, in any of the following cases:-

(a) when the thing claimed is held by the defendant as the agent or trustee of the plaintiff;

(b) when compensation in money would not afford the plaintiff adequate relief for the loss of the
thing claimed;

(c) when it would be extremely difficult to ascertain the actual damage caused by its loss;

(d) when the possession of the thing claimed has been wrongfully transferred from the plaintiff.

Explanation- Unless and until the contrary is proved, the court shall, in respect of any article of
movable property claimed under clause (b) or clause (c) of this section, presume-
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i.  that compensation in money would not afford the plaintiff adequate relief for the loss of the
thing claimed, or, as the case may be;
il.  thatit would be extremely difficult to ascertain the actual damage caused by its loss.

The relief under Section 8 can only be granted against a person having the possession and control
of the particular article claimed by the plaintiff. The object of this section is to provide special remedy
so that persons having the possession or control of particular articles of movable property, although
not as their owners, may be compelled specifically to deliver them to the persons entitled to their
immediate possession.

Requisites of Section 8: Q
\%d
1. The defendant has possession or control of the particul icleclaimed;
2. Such article is movable property;
3. The defendant is not the owner of the article;
4. i
5.

(a) When such property i
(b) When compensatjon

Relief claimed unde on 7 is for the possession of movable property and in alternate for
compensation equal e value of property whereas relief under Section 8 is for delivery of
property (specific movable property).

e Under Section7, a suit to recover possession can be maintained against the owner of property.

Section 8 does not contemplate a suit against the owner.

SPECIFIC PERFORMANCE OF CONTRACTS

The contract is an agreement upon consideration to do or not to do particular thing. If the person on
whom this contractual obligation rests, fails to discharge it, other party has right either to insist on the
literal and actual performance of the contract or to obtain compensation for the non-performance of it.

The former is called the ‘Specific Performance.’
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The subject- matter of Specific performance of contracts is dealt in Part II, Chapter II of the
Specific Relief Act, 1963 which may be classified under the following heads-

(a) Contracts which may be specifically enforced.

(b) Contracts which cannot be specifically enforced.

(c) Parties to an action for specific performance.

(d) Specific performance with a variation.

(e) Discretion of the Court in ordering specific performance.

Section 9 simply declares that defendant may g@m available in law to him while
pleas as recognized under law of

contract like incapacity of parties, the absence G
coercion, fraud, misrepresentation, mista itAr ebcar'e available to defendant in a suit for specific
performance.

he discretion of the Court. But in

m% rmance being an e tabkr)(/%\%xl'
the iscrétion, the Court is governe ples. The circumstances in which

eci lC er ormance may be granted are enumerated m Section 10 of the Specific Relief Act.

Sectlon 10 Cases in which specific per ormance 0 contract enforceable
v \/

Except as otherwise provided i er, the specific performance of any contract may, in the

performance o
(b) when the act

performance wouldnot afford adequate relief.

Explanation- Unless and until the contrary is proved, the court shall presume-

i.  that the breach of a contract to transfer immovable property cannot be adequately relieved by
compensation in money; and

ii.  that the breach of a contract to transfer movable property can be so relieved except in the
following cases:-

(@) Where the property is not an ordinary article of commerce, or is of special value or
interest to the plaintiff, or consists of goods which are not easily obtainable in the
market;

(b) Where the property is held by the defendant as the agent or trustee of the plaintiff.

No standard for ascertaining damages: Section 10 provides for specific performance of contract in
those cases where there is no standard for ascertaining damages or where the money cannot form
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adequate relief for the non-performance. Also, the enforcement of the specific performance is at
discretion of the court and no one claim it as a matter of right.

Pecuniary compensation not adequate relief: The specific performance will also be granted when
compensation in money is not adequate relief in facts and circumstances of case.

Conditions for applicability of Section 10-

The suit must relate to the specific performance of contract;

The case must fall within any of the Clauses (a) and (b) of Sec.10;

The case must in the discretion of the court, be fit one to ordér 3pecific performance; and

The case must not fall within any of the Section of }@t IT which prohibits specific

performance.
AN

Explanation to Section 10 carrles a presumption in favour o Iamtl and declares that it should

B W=

|DOCTRINE OF MUTUALITYI No person can e’performance if he cannot be sued for it,

whether because he is minor or for any ¢ther rea e contract to be specifically enforced must be
mutual. The doctrine of mutuality me e confract must be mutually enforceable by each party
against the other.

Wt the court will not compel specific performance of a contract
unless it can enforce ths gotitract. The rule laid in above case is contained in Section 12(1) of the
Specific Relief Act which says-court shall not direct the specific performance of a part of contract, except
in cases coming under on or other of the three proceeding sections. To this general rules there are
certain exceptions which proceed upon the principle of that ‘equity looks to the substance of contract
and requires substantial compliance with its conditions rather than its literal fulfilment’ and these are
embodied in Section 12 (2), (3) and (4).

Section 13: Rights of purchaser or lessee against person with no title or imperfect title.

This section is based on the extended principle what is known in English Law as ‘Doctrine of
feeding the grant by estoppel’. This doctrine found acceptance in India, in the form of Section 43 of
Transfer of property Act. The right of the purchaser or lessee against the person with no title or
imperfect title has been enumerated in Section 13 of the Specific Relief Act. A contract may be
specifically enforced even though the promisor had no title or imperfect title at the time of the contract.
The promisor is bound to comply with the terms of the contract if he subsequently acquires the power
of performing the contract.

Section 14: Contracts not specifically enforceable
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1) The following contracts cannot be specifically enforced, namely:-

(a) a contract for the non-performance of which compensation in money is an adequate relief;

(b) a contract which runs into such minute or numerous details or which is so dependent on the
personal qualifications or volition of the parties, or otherwise from its nature is such, that the
court cannot enforce specific performance of its material terms;

(c) acontract which is in its nature determinable;

(d) a contract the performance of which involves the performance of a continuous duty which the
court cannot supervise.

2) Save as provided by the Arbitration Act, 1940, no contract to refex present or future differences to
arbitration shall be specifically enforced; but if any person h@la made such a contract (other
than an arbitration agreement to which the provisions of t idrAlct apply) and has refused to
perform it, sues in respect of any subject which h '
contract shall bar the suit.

3) Notwithstanding anything contained in clduge
court may enforce specific performance
(a) where the suit is for the enferecey

6 ecution of a formal deed ¢

as a substantial interest in the performance of the contract and the
interest is\of such a nature that compensation in money for non-performance of the
contract is not an adequate relief; and

iil. the defendant has, in pursuance of the contract, obtained possession of the whole or
any part of the land on which the building is to be constructed or other work is to be
executed.

e The effect of the provisions in Section 14 can be stated in terms of certain propositions,
namely, that in the case of following contracts the relief of specific performance cannot be
allowed:

1. Where compensation is adequate: Courts will not order specific performance of a contract
where the aggrieved party can be adequately compensated in terms of money.

2. Contracts _involving personal skill: It is not possible for the court to supervise the
performance of a contract which runs into minute and numerous details or is dependent upon
the personal qualifications of the promisor or is otherwise of volitional nature. Contracts of
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employment, contracts of personal service, contracts involving performance of artistic skill,
like contract to sing, to paint, to act are ordinary examples of things requiring personal skill
and therefore beyond the capacity of the judicial process to enforce their actual performance.
The only choice in such cases is to be content with damages.

3. Contracts of Determinable Nature: Specific performance is not ordered of a contract which is
in its nature determinable. Thus no order of specific performance is likely to be passed when
the contract is revocable at the option of the opposite party.

4. Contracts requiring constant supervision: A contract cannot be specifically enforced where it
involves the performance of continuous duty which thé ﬁ ct cannot supervise. Contracts
|

5. Construction contracts: Subject to certai e court will not enforce specific
performance to build, repair, or maintz ilding both because-
(a) Specific performance is decre ly party wants the thing in specie and cannot
have it in any other way; an
(b) Such contracts a@or % so-incertain that the court witl be™unable to enforce
its own decree. <\ ((\
o\

PARTIES TO AN ACTION FOR SPECIRIC PERFORMANCE
A N(U> )

\
Section 15: Who may obtain specific performance
Exceptas of hr@se provided by this Chapter, the specifich a f a contract may be obtained
by-§ )

eI ELO;
ative in interest or the princip
aing, s ¢
rere the—contract provides that his interest shall not be
§ principal shall not be entitled to specific performance of
performed his part of the contract, or the performance
his principal, has been accepted by the other party;

nily, any person beneficially entitled there under;
s been entered into by a tenant for life in due exercise of a power, the

members of the same

(d) where the contract h
remainder-man;

(e) areversioner in possession, where the agreement is a covenant entered into with his predecessor
in title and the reversioner is entitled to the benefit of such covenant;

(f) a reversioner in remainder, where the agreement is such a covenant, and the reversioner is
entitled to the benefit thereof and will sustain material injury by reason of its breach;

(g) when a company has entered into a contract and subsequently becomes amalgamated with
another company, the new company which arises out of the amalgamation;

(h) when the promoters of a company have, before its incorporation, entered into a contract for the
purposes of the company, and such contract is warranted by the terms of the incorporation, the
company:

Provided that the company has accepted the contract and has communicated such acceptance to
the other party to the contract.
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It is a general rule that a contract cannot be got enforced except by a party to the contract. This
general rule is embodied in clause (a) of Section 15. But there are certain exceptions to this general
rule. These exceptions are contained in clause (b) to (h) of the section and contain list of persons who
although not a party to the contract, are entitled to obtain specific performance of contract.

Section 16: Personal bars to relief: Specific performance of a contract cannot be enforced in favour of
a person-
(a) who would not be entitled to recover compensation for its breach; or
(b) who has become incapable of performing, or violates any essential term of, the contract that on his
part remains to be performed, or acts in fraud of the contract, erwilfully acts at variance with, or
in subversion of, the relation intended to be established by the oontract; or
(c) who fails to aver and prove that he has performed or hag ready and willing to perform
the essential terms of the contract which are tg-he him, other than terms the

actually tender t
by the court;

(@ \

Section 18: Non-enforcement except with variation

Section 18 deals wit es/in which the contract entered into is valid contract. In other words,
it is one in respect of which"the remedy of damages is available. Section 18 does not apply unless there
is complete contract. It sets.gut the cases in which contracts cannot be enforced except with a variation
and there are three particular cases set out in which a contract may be enforced subject to variation,
such a variation being in favour of the defendant. But the remedy of specific performance is available
when the plaintiff is prepared to accept the variation pleaded by the defendant.

Ingredient summarized:
> (Contract in writing. The section does not apply unless there is a complete contract.

5 Defendant sets up a variation.

> The plaintiff is put to an election either to have his action for specific performance dismissed or
have it subject to such variation.

& But if plaintiff does not accept variation, he does not loose ordinary common law remedy of
damages.

DISCRETION OF THE COURT IN ORDERING SPECIFIC PERFORMANCE
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It has been recognized on all hands that to decree specific performance is a matter of discretion
of the court. But it does not means that it is open to the court to do just what it pleases in an individual
case without regard to authority or principle.

Section 20: Discretion as to decreeing specific performance
1) The jurisdiction to decree specific performance is discretionary, and the court is not bound to
grant such relief merely because it is lawful to do so; but the discretion of the court is not arbitrary
but sound and reasonable, guided by judicial principles and capable of correction by a court of
appeal.
2) The following are cases in which the court may properly exercisediscretion not to decree specific
performance-

(a) where the terms of the contract or the conduc
the contract or the other circumstances
such that the contract, though not void
defendant; or

(b) where the performance of the cof
which he did not foresee, wh
the plaintiff;

(c) where the defen
rendering the contr

existing at'the time of the contract.
3) The court may properly exerci

The section gives to Court discretion in the matter of decreeing specific performance. This
discretion is not arbitrary, but sound and reasonable, guided by the judicial principles. Under no
circumstances, the court should exercise its discretion, where it would be improper. Mere on the
ground that the contract is unenforceable court can’t refuse relief to any party. The discretion of the
court is to decide whether enforcement of the contract in the present circumstances is fair and if the
contract is fair and reasonable character of the plaintiff has been good then the discretion of the court
has no application.

Section 21: Power to award compensation in certain cases

1) In a suit for specific performance of a contract, the plaintiff may also claim compensation for its
breach, either in addition to, or in substitution of, such performance.

2) If, in any such suit, the court decides that specific performance ought not to be granted, but that
there is a contract between the parties which has been broken by the defendant, and that the
plaintiff is entitled to compensation for that breach, it shall award him such compensation
accordingly.
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3) If, in any such suit, the court decides that specific performance ought to be granted, but that is not
sufficient to satisfy the justice of the case, and that some compensation for breach of the contract
should also be made to the plaintiff, it shall award him such compensation accordingly.

4) In determining the amount of any compensation awarded under this section, the court shall be
guided by the principles specified in section 73 of the Indian Contract Act, 1872.

5) No compensation shall be awarded under this section unless the plaintiff has claimed such
compensation in his plaint: Provided that where the plaintiff has not claimed any such
compensation in the plaint, the court shall, at any stage of the proceeding, allow him to amend the
plaint on such terms as may be just, for including a claim for such compensation.

Explanation-The circumstance that the contract has become ing c;y of specific performance does

The plaintiff in a suit for specific performance act, under Section 21 may also ask for
compensation in case of the breach of the contrac addition to or in substitution for such
performance but if the plaintiff in a suit for specific pe ance omits to ask for compensatory relief

and his suit for specific performance is ssed @e
barred by the provisions of Se@on @\ m
A\

Section 22: Power to grant relief for ossesswn artition, refund of earnest money, etc

, though a sum be
ault is willing to pay

2) When enforcing specific perfo der this section, the court shall not also decree payment of
the sum so named in the ¢

N\ YA

Section 24: Bar of suit for compensation for breach after dismissal of suit for specific performance

The dismissal of aw\&:iﬁc performance of a contract or part thereof shall bar the plaintiff's
right to sue for compensationt for the breach of such contract or part, as the case may be, but shall not
bar his right to sue for any other relief to which he may be entitled, by reason of such breach.

‘ CHAPTER V: RECTIFICATION OF INSTRUMENTS

Section 26: When instrument may be rectified
1. When, through fraud or a mutual mistake of the parties, a contract or other instrument in writing
(not being the articles of association of a company to which the Companies Act, 1956, applies) does
not express their real intention, then-
(a) either party or his representative in interest may institute a suit to have the instrument
rectified; or
(b) the plaintiff may, in any suit in which any right arising under the instrument is in issue,
claim in his pleading that the instrument be rectified; or
(c) a defendant in any such suit as is referred to in clause (b), may, in addition to any other
defence open to him, ask for rectification of the instrument.
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2. If, in any suit in which a contract or other instrument is sought to be rectified under sub-section
(1), the court finds that the instrument, through fraud or mistake, does not express the real
intention of the parties, the court may, in its discretion, direct rectification of the instrument so as
to express that intention, so far as this can be done without prejudice to rights acquired by third
persons in good faith and for value.

3. A contract in writing may first be rectified, and then if the party claiming rectification has so
prayed in his pleading and the court thinks fit, may be specifically enforced.

4. No relief for the rectification of an instrument shall be granted to any party under this section
unless it has been specifically claimed: Provided that where a party has not claimed any such relief
in his pleading, the court shall, at any stage of the proceeding, a him to amend the pleading on
such terms as may be just for including such claim.

Doctrine of Rectification: Rectification means correction o ah instrument in order to give
effect to the real intention of the parties. Where a con 1S | reduced into writing, in pursuance
of a previous engagement and the writing, owipg

intent. Here the fundamental assumptio
perfectly acceptable contract hut the
mistake is incorrect or impe
conformity with true intent.

[}

Who can apply for recti lcatlon llowing persons may<apgly
(a) Either par résentative in interest
(b @ i
o e,

= The ust have been a Complete agree e}N‘\)aa hed prior to the written instrument which is
soughtfto be rectified. There mus istinct stages: a) an agreement, verbal or written, which
clearly expresses the final inte he parties, and b) instrument which purports to embody
that intention.

the position as that in whigh-they would have stood if no error had been committed.

L CHAPTER VI: DECLARATORY DECREES

Section 34: Discretion of court as to declaration of status or right

Any person entitled to any legal character, or to any right as to any property, may institute a suit
against any person denying, or interested to deny, his title to such character or right, and the court may
in its discretion make therein a declaration that he is so entitled, and the plaintiff need not in such suit
ask for any further relief:

Provided that no court shall make any such declaration where the plaintiff being able to seek further
relief than a mere declaration of title, omits to do so.

Explanation-A trustee of property is a "person interested to deny" a title adverse to the title of
someone who is not in existence, and for whom, if in existence, he would be a trustee.
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A declaratory decree is a mode of relief where there is no specific performance and no award of
compensation. There is only a declaration of rights of the parties without any consequential relief which
can be enforced by the execution of the decree. In other words, declaratory decrees are those where some
right is declared in favour of the plaintiff but nothing is sought to be paid or performed by the defendant.
Further, the declaration does not confer any new rights upon the plaintiff; it merely declares what he had
before.

OBJECT: The object of such decrees is that where a person’s status or legal character has been denied
or where a doubt has been created upon his titles to rights and interests in some property, he may have
the doubt removed by having his legal status or rights declared by-the court. But it is not a matter of
absolute right to obtain a declaratory decree. It is purely the s@tln of the Court. The object of
Section 34 is to perpetuate and strengthen testimony regarding title and protect it from adverse
attacks.

Essential requisites for a declaratory action
1. The plaintiff must be entitled to any legal(cha
2. The defendant should have de ied_or e@ute 0
plaintiff. It is this deni whl ~
3. The plaintiff is not 1
where he is so able tos

o the suit, persons

claiming-¢ i lvely, and, where any of th , on the persons for

e’ ate of the declaratjon,.such parti |
o this section, the declaraé%ec e&i\a ding on everybody in the world. It

cannot\bind\strangers and as such a declaration will not operate as a judgement in rem and will be
binding between parties to the suif an thei_r)r resentatives. Hence, a declaratory decree is
binding between the parties inter se its effest doeg not bind persons who are not connected with

the suit in question. Q

_~____( » \CHABTER VII: INJUNCTIONS

An injunction i%.a Specific o@er f the court forbidding the commission of a wrong threatened or
the continuance of a course of action already begun, or in some cases, when it is called
mandatory injunction requiring active restitution of the former state of things. An injunction is a
judicial process whereby aparty is ordered to refrain from doing or to do a particular act or thing. In
former case it is called restrictive injunction and in the latter case it is called mandatory injunction.

Section 36: Preventive relief how granted
Preventive relief is granted at the discretion of the court by injunction, temporary or perpetual

Section 37: Temporary and perpetual injunctions
1. Temporary injunctions are such as are to continue until a specified time, or until the further

order of the court, and they may be granted at any stage of a suit, and are regulated by the
Code of Civil Procedure, 1908.

2. A perpetual injunction can only be granted by the decree made at the hearing and upon the
merits of the suit; the defendant is thereby perpetually enjoined from the assertion of a right,
or from the commission of an act, which would be contrary to the rights of the plaintiff.

CHAPTER VIII: PERPETUAL INJUNCTIONS

Join us on Telegram for more: "Law College Notes & Stuffs" 68



https://t.me/LawCollegeNotes_Stuffs

https://t.me/LawCollegeNotes_Stuffs

Yenaissance

Law College
Class -B.A.LL.B. I SEM. Subject - Law of Contract-I

Section 38: Perpetual injunction when granted
1. Subject to the other provisions contained in or referred to by this Chapter, a perpetual injunction
may be granted to the plaintiff to prevent the breach of an obligation existing in his favour,
whether expressly or by implication.
2. When any such obligation arises from contract, the court shall be guided by the rules and
provisions contained in Chapter II.
3. When the defendant invades or threatens to invade the plaintiff's right to, or enjoyment of,
property, the court may grant a perpetual injunction in the following cases, namely:-
(a) where the defendant is trustee of the property for the plaintiff;
(b) where there exists no standard for ascertaining the actwal damage caused, or likely to be
caused, by the invasion;
(c) where the invasion is such that compensation i
(d) where the injunction is necessary to preve

Section 39: Mandatory injunctions
When to prevent the breach of an obligation; jit i

te@)u

eSsary to compel the performance of certain
ay in its discretion grant an injunction to

bar his right to sue for damag r breach

N
Section 41: Injunction when refused-

(b) to restrain any person from instituting or prosecuting any proceeding in a court not
subordinate to that from which the injunction is sought;

(c) to restrain any person from applying to any legislative body;

(d) to restrain any person from instituting or prosecuting any proceeding in a criminal matter;

(e) to prevent the breach of a contract the performance of which would not be specifically
enforced;

(f) to prevent, on the ground of nuisance, an act of which it is not reasonably clear that it will be a
nuisance;

(g) to prevent a continuing breach in which the plaintiff has acquiesced;

(h) when equally efficacious relief can certainly be obtained by any other usual mode of
proceeding except in case of breach of trust;

(i) when the conduct of the plaintiff or his agents has been such as to disentitle him to the
assistance of the court;

(j) when the plaintiff has no personal interest in the matter.
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Section 42: Injunction to perform negative agreement
Notwithstanding anything contained in clause (e) of section 41, where a contract comprises an
affirmative agreement to do a certain act, coupled with a negative agreement, express or implied, not to

do a certain act, the circumstance that the court is unable to compel specific performance of the

affirmative agreement shall not preclude it from granting an injunction to perform the negative
agreement:

Provided that, the plaintiff has not failed to perform the contract so far as it is binding on him.
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